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EXECUTIVE SUMMARY
Over the long run, technology has largely improved the human condition. Most of us live lon-
ger, more comfortable, and freer lives than our ancestors because of innovations from the past 
two centuries. Nevertheless, the economic progress from these innovations has not arrived 
equitably or smoothly. For example, the enormous wealth generated by the key technologies 
of the Industrial Revolution—namely factory mechanization, steam power, and railroads—ini-
tially accrued to only a few countries and individuals. Even today, industrial wealth remains 
highly unevenly distributed. In general, while technological innovation often produces great 
wealth, it has also often been deeply and acutely disruptive to labor, society, and world order.

The world is likely to continue to experience both benefits and disruption from technologi-
cal innovation. Advances in artificial intelligence (AI) currently warrant special attention in this 
regard. A number of prominent economists have argued that AI is a rare “general-purpose 
technology” with the potential to transform nearly every sector of the economy. Some have 
also suggested, more speculatively, that it may ultimately produce both much higher rates of 
worker displacement and much higher rates of growth than any other modern technology. In 
light of ongoing advances in AI, it is imperative that we prepare for the possibility of extreme 
disruption and act to mitigate its negative impacts.

This report introduces a new policy lever to this discussion: the Windfall Clause. By voluntarily 
adopting the Windfall Clause, firms would bindingly agree to donate a meaningful portion of 
their profits if they earn a historically unprecedented economic windfall from the development 
of advanced AI. We define a “windfall” as a level of income greater than a substantial fraction 
(e.g., at least 1%) of the world’s total economic output. It is unlikely, but not implausible, that 
such a windfall will occur. As such, the Windfall Clause is designed to address a narrow set 
of low-probability future scenarios which, if they came to pass, would be unprecedentedly 
disruptive. 

Properly enacted, the Windfall Clause could address several potential problems with AI-driv-
en economic growth. The distribution of profits could compensate those rendered faultlessly 
unemployed due to advances in technology, mitigate potential increases in inequality, and 
smooth the economic transition for the most vulnerable. It provides AI labs with a credible, tan-
gible mechanism to demonstrate their commitment to pursuing advanced AI for the common, 
global good. Finally, it provides a concrete suggestion that may stimulate other proposals and 
discussion about how best to mitigate AI-driven disruption. 

Designing the mechanism by which funds from the Windfall Clause would be distributed would 
be a significant undertaking. In this report, we enumerate desiderata for an effective and suc-
cessful distribution mechanism: namely, philanthropic effectiveness, security from improper in-
fluences, political legitimacy, and buy-in from AI labs. We preliminarily propose mechanisms for 
achieving these desiderata and invite further discussion and ideas for how such mechanisms 
could robustly achieve the moral and societal ambitions of the Windfall Clause.

Among the contributions of this report is demonstrating that the Windfall Clause is legally 
permissible as a matter of American corporate law, notwithstanding corporate directors’ obli-
gation to act in the best interests of the corporation. This is because the Windfall Clause would 
be low-cost in expectation, given that obligations only vest if a lab earns windfall profits, which 
is a distinctly low-probability event. Further, a commitment to the Windfall Clause could bring 
a lab significant benefits through better relations with employees, consumers, citizens, and 
governments.

The Windfall Clause draws inspiration from precedents in corporate practice, public policy, 
and personal philanthropy. Notably, the Windfall Clause adds to an increasingly creative global 
discussion centered around channeling technology-driven economic growth towards robustly 
equitable and broadly beneficial outcomes. Proposals already represented in these discus-
sions range from reforming international tax law and competition policy to experimenting with 
radical new models for social welfare such as a Universal Basic Income. 



There remain significant unresolved issues regarding the exact content of an eventual Wind-
fall Clause and the way in which it would be implemented. We intend this report to spark a 
productive discussion and recommend that these uncertainties be explored through public 
and expert deliberation so that the Clause is well crafted and inclusive. Critically, the Windfall 
Clause is only one of many possible solutions to the problem of concentrated windfall profits 
in an era defined by AI-driven growth and disruption. In publishing this report, our hope is not 
only to encourage constructive criticism of this particular solution, but more importantly to 
inspire open-minded discussion about the full set of solutions in this vein. In particular, while 
a potential strength of the Windfall Clause is that it initially does not require governmental 
intervention, we acknowledge and are thoroughly supportive of public solutions. Thus, in the 
face of potentially unprecedented prosperity and disruption, we hope to expand the crucial 
discussion of how to ensure that advanced AI is broadly beneficial for all of humanity.
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NOTE ON TERMINOLOGY
Throughout this report, we will use the following terms as defined, unless context dictates 
otherwise:

•	 Profits: income before income taxes.1
•	 Windfall profits: extremely high annual profits. We sometimes use ≥1% of gross world prod-

uct as an indicative threshold.
•	 Firm: an entity that builds or utilizes AI systems capable of generating windfall profits, or 

attempts to do so. This could be a corporation, nation, university, or group of researchers. 
However, for this report we focus on private corporate firms for both practical reasons 
(private firms being the current leaders in AI development) and legal reasons (the fiduciary 
implications of the Windfall Clause being potentially significant).

•	 Signatory: a firm that has agreed to a Windfall Clause.
•	 Distributor: an entity that receives donated windfall funds as for further beneficial use or 

distribution. Distributors are the contractual counterparties to signatories in the Windfall 
Clause.
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I .  INTRODUCTION 

A. Context: AI as a Transformative Technology
Some economists have argued that artificial intelligence (AI) is a “general-purpose technology” 
(GPT), a rare class of technologies with the potential to support broad, cross-sector transfor-
mations in the economy.2 Previous examples of GPTs include the computer, electricity, and the 
internal combustion engine. If AI follows in the path of previous general-purpose technologies, 
we should expect a slowly building wave of productivity growth and disruption to existing in-
dustries over the next few decades.

Such change would bring enormous economic wealth. However, it is plausible that this wave 
will leave a small number of firms with exceptionally large shares of relevant markets,3 with 
shareholders in those firms therefore receiving much of the benefit. Current AI research and 
development activity is already fairly concentrated within a small number of firms, which have 
exceptional access to key resources such as research talent, data, and computing power. Ab-
sent substantial changes in market structure, these firms may well be positioned to capture 
much of the prospective wealth from advanced AI.

Further, this growth in economic wealth could be unprecedented in magnitude and also in 
speed. In particular, the magnitude and speed of growth is likely to be substantial if AI systems 
are able to substitute for human labor for the majority of economic tasks, as has been argued 
by a number of prominent economists.4 AI researchers, when asked when “human-level AI” or 
“artificial general intelligence” will arrive, assign a significant (>25%) chance that it will be de-
veloped within the next three decades.5 If the resulting revenue were to accrue to a narrow set 
of actors, this could give rise to a level of inequality with no close historical analog. Thus, while 
such historically unprecedented growth and wealth concentration may be unlikely, it cannot be 
ruled out given the uncertainties around development timelines for AI.

The Windfall Clause is motivated primarily by these scenarios of starkly pronounced—and per-
haps unprecedented—concentration of AI-generated wealth. We view it as one potential tool 
for mitigating the economic, ethical, and geopolitical concerns associated with the possibility 
of extreme economic and technological inequality. While the Windfall Clause is far from suf-
ficient to mitigate these concerns on its own, we believe that it might have an important role 
to play in spurring discussion and action to address these concerns. We remain interested in 
other mechanisms that could achieve these goals or complement the Windfall Clause.

B. Motivations
As the transformative potential of AI has become increasingly salient as a matter of public and 
political interest, there has been growing discussion about the need to ensure that AI broadly 
benefits humanity.6 This, in turn, has spurred debate on the social responsibilities of large tech-
nology companies to serve the interests of society at large. In response, ethical principles and 
codes of conduct have been proposed to meet the escalating demand for this responsibility 
to be taken seriously.7 As yet, however, few institutional innovations have been suggested to 
translate this responsibility into legal commitments for companies positioned to reap large 
financial gains from the development and use of AI.

This report offers one potentially attractive tool for addressing such issues: the Windfall 
Clause.* The Windfall Clause would pre-commit AI firms to share profits from AI for the com-
mon good8 in scenarios where these profits are extreme and unexpectedly large (qualifying 
them as “windfall” profits).†

*	 Although we generally refer to “the” Windfall Clause, a Windfall Clause could take on various forms. See generally infra § II.
†	 For legal and strategic reasons, we propose a Windfall Clause that would oblige firms to donate nominal—but nonzero—amounts 

if they earn near-windfall profits infra § II(A)(1).
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In this section of the report, we first outline the reasons why a Windfall Clause might be desir-
able from an ethical and public policy standpoint, as well as from the perspective of AI firms. 
Then, the following sections of the report explain how one might implement a Windfall Clause. 
Section II discusses the content of the Clause by first defining a preliminary “Windfall Func-
tion,” which would determine how much money a signatory to the Clause owes as a function 
of its profits relative to gross world product, and then listing crucial considerations for the char-
itable distribution of that windfall.9 Section III establishes the legal permissibility of the Windfall 
Clause under American corporate law.10 Finally, the last two sections add important context to 
the Clause. Section IV compares the Clause to historical philanthropy and public policy efforts. 
Section V closes by acknowledging the limitations of this proposal and compares it to other 
proposals aimed at addressing the same problem.

B.1. Ethical and Policy Motivations

Here, we lay out the primary ethical and policy challenges that motivate the development 
and implementation of the Clause. The challenges below also motivate other policy solutions 
and indeed will likely require a host of solutions to fully address. We do not suggest that the 
Windfall Clause is the only, or the best, solution for each particular challenge. Rather, consid-
ering the scale and seriousness of these challenges—and the uncertainty around how they 
will develop—we hope that contributing a policy solution targeted at specific scenarios of vast 
economic windfall addresses an important, if limited, part of the solution space. Finally, we 
encourage further research into all of these motivations to test their accuracy.

B.1.i. Addressing Loss of Job Opportunities

We expect the net effects of AI on aggregate wealth to be very positive due to increased pro-
ductivity.11 However, many have argued that AI could lead to a substantial lowering of wages,12 
job displacement, and even large-scale elimination of employment opportunities as the struc-
ture of the economy changes.13 

One general consideration that supports these concerns is the strong consensus among AI re-
searchers that most, if not all, human work can in principle be automated.14 Most AI researchers 
also believe that, at some point in the future, progress in AI will make near-complete automa-
tion feasible, particularly given that the upper bound of AI capabilities likely exceeds human 
capabilities.15 

As some economists have argued, a world where AI systems can perform almost any task that 
a human worker could would likely be a world in which employment opportunities are small 
and shrinking as AI capabilities progress.16 This is exacerbated by a related concern that tech-
nological acceleration may outpace individuals’ ability to retrain, such that by the time a worker 
has retrained, her new skills are irrelevant.17

In the long run, AI could serve primarily as a substitute for, rather than as a complement to, la-
bor.* While many technologies have led to periods of job displacement, few technologies have 
led to large-scale persistent unemployment as valuable new ways of using human labor have 
previously emerged. However, if AI makes the near-complete automation of human labor possi-
ble,18 this would make AI a substitute for, rather than a complement to, human labor. This could 
entail not just the unemployment of many or most humans, but their unemployability.19 With 
an absence of meaningful job opportunities, huge numbers of people could find themselves 
unable to earn a living for themselves or to support their families. This would not be due to un-
willingness to work or failure to invest in skill-building,20 but rather simply due to the fact that AI 
systems and complementary technologies can outperform job seekers at any productive task.21 

*	 Whether AI complements or substitutes human labor depends on the elasticity of substitution between automated and 
non-automated labor. If this is low (< 1), then human labor complements automated labor and wages will rise even as automation 
increases. If this is high (> 1), the wage share will fall, since the economy can just substitute away from human work to automated 
work. See, e.g., Philippe Aghion et al., Artificial Intelligence and Economic Growth (2017) (unpublished manuscript), https://perma.
cc/6BWG-X5BU; William D. Nordhaus, Are We Approaching An Economic Singularity? Information Technology and the Future of 
Economic Growth (Nat’l Bureau Econ. Research, Working Paper No. 21547, 2015), https://perma.cc/F3KS-RNWN.
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Further, advances in AI may reduce the opportunity for poorer countries to develop via indus-
trialization and the provision of cheap human labor, entrenching their economic disadvantage 
relative to industrialized countries:

[N]ew technologies present a double whammy to low-income countries. First, 
they are generally biased towards skills and other capabilities. This bias re-
duces the comparative advantage of developing countries in traditionally la-
bor-intensive manufacturing (and other) activities, and decreases their gains 
from trade. Second, [global value chains] make it harder for low-income coun-
tries to use their labor cost advantage to offset their technological disadvan-
tage, by reducing their ability to substitute unskilled labor for other production 
inputs. From an economic standpoint, these are two independent shocks that 
compound each other. In other words, each shock increases the costs of the 
other. The evidence to date, on the employment and trade fronts, is that the 
disadvantages may have more than offset the advantages.22

If automation primarily eliminates employment opportunities in developed countries before 
developing countries, then the developed countries may be unable to support demand for 
goods produced in poorer countries, leading to lower employment there.23

Experts currently disagree about the net effects of AI on human employment over various 
timescales.24 Nevertheless, the value of the Windfall Clause does not depend on any particular 
prediction about the effects of AI on human job prospects.* Instead, it is sufficient motivation 
that there is a nontrivial probability that AI will, at some point, have substantial and persistent 
negative effects on unemployment.25 The fact that such unemployability would be faultless is 
of particular note; indeed, people across the political spectrum are generally more supportive 
of programs that support faultlessly unemployable individuals.26

B.1.ii. Improving Allocation of Economic Windfall

Pessimistic predictions about the long-run effects of AI on unemployment remain controver-
sial.27 A related but distinct concern is that most of the benefits from AI28 could accrue to a 
small number of actors29—particularly, shareholders of “superstar”30 technology firms.31 The 
distribution of such benefits under existing policies is unlikely to maximize overall welfare,32 
even after taking taxation into account.†

There are several reasons to think that the development of AI could increase concentration of 
wealth. First, automation could decrease the share of a company’s income that goes towards 
wages, and increase the capital share (the share of income that gets paid to the company’s 
owners, rather than labor).33 If the capital share increases, then, all else equal, income and 
wealth inequality will likely increase given that capital ownership is already highly concentrat-
ed.

Secondly, the particular nature of AI industries could further drive inequality. AI industries could 
have features of a natural global oligopoly,34 meaning that, absent countervailing interventions, 
they could tend towards having only a single (or a few) firm(s) dominating the industry.35 This 
would be a natural extension of more general trends toward oligopoly in digital technology in-
dustries36 in which the primary determinants of market structure—such as economies of scale 
and network effects due in part to low marginal costs37—“tend to point towards higher industry 
concentration ratios . . . .”38

Finally, a unique trait of machine learning (ML) systems is their potential to be “general,” mean-
ing that they can apply insights acquired in one domain to tasks in other domains.‡ Develop-

*	 In part, this is because the Windfall Clause contains a contingent commitment: major signatory obligations under the Clause vest 
only when they achieve windfall profits. See infra § II(A). Thus, if windfall does not obtain, no or minor obligations arise.

†	 This is because taxes primarily benefit citizens of the taxing sovereign and tend to be less efficient at generating social benefits 
than the best philanthropies. See infra § V(D)(1).

‡	 Research on such “transfer learning” is ongoing.
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ments towards increasing generality of ML technology can thus be expected to raise the value 
of data in general, given the ability to develop a set of capabilities from training on relevant 
data and then transfer these capabilities to adjacent domains. This increases the incentives 
to house adjacent databases and perform adjacent tasks under the same roof.39 In turn, the 
potential economies of scope would support the competitive position of larger companies with 
the resources to focus on several domains rather than an individual domain. 

One must be careful in making precise technological and macroeconomic predictions. Vari-
ous considerations not explored above could weaken the case for a trend towards increasing 
concentration of market power in AI, and indeed, economists are far from consensus on how 
the concentration of AI industries will evolve in the future. For example, if machine capabilities 
prove permanently difficult to transfer across domains (or more efficient when limited to a sin-
gle domain),40 AI might give rise to a large number of industry-specific monopolies, without any 
trend toward global cross-industry monopoly. Further, trends towards increasing data efficien-
cy of ML algorithms, or policy pressure towards the preservation of privacy via the regulation of 
data, could cap the effect of data on the centralization of market power. Nevertheless, while it 
is difficult to determine the economic impacts of future technologies with confidence, we must 
recognize that radical transformation of global market structure is a serious possibility.

The extreme inequality that could result from this transformation is undesirable for many rea-
sons. The most obvious is the inherent badness of inequality. Many moral philosophers41 and 
a large portion of the public42 view extreme inequality as inherently objectionable. That is, all 
else equal, a more equal society might be better than an unequal one.

Even if inequality is not inherently bad, it might be instrumentally bad. The decreasing marginal 
utility of money43 means that, all else equal, increasing the poor’s share of income increases 
overall utility.* In other words, an additional dollar increases the welfare of a poor person more 
than it increases the welfare of a rich person. Thus, inequality-reducing transfers may increase 
overall utility.44,45 

Dissatisfaction with extreme domestic economic inequality might also lead to political insta-
bility.46 If this instability leads to civic unrest, violent conflict, crime, or economic downturn, it 
would be well worth avoiding by reducing inequality.

Finally, the concentration of immense wealth could in turn concentrate cultural and political 
power.47 This could mean that a small number of actors (specifically, AI-firm shareholders) have 
disproportionate sway over society, potentially for a long time if a stable global AI-services 
monopoly or oligopoly emerges.48 This is arguably contrary to democratic values, according to 
which all citizens’ views are supposed to be accorded equal weight.

The Windfall Clause could help address these concerns by committing its signatories to dis-
tributing the benefits from AI widely across a number of axes, including geography, nationality, 
culture, value systems, and socioeconomic situation.49 Its success in doing so depends in large 
part on the design of the Clause’s distribution mechanism, which is covered in more detail in 
Section II(B). 

B.1.iii. Smoothing the Transition to Advanced AI

The transition to a world with advanced AI might not be smooth and may indeed pose substan-
tial challenges to our ability to build and maintain well-functioning institutions. As articulated by 
Bostrom, Dafoe, and Flynn:

The speed and magnitude of change in a machine intelligence revolution 
would pose challenges to existing institutions. Under highly turbulent condi-
tions, pre-existing agreements might fray and long-range planning becomes 

*	 This is true at least as a first-order matter, though reduction in incentives to earn from redistribution may generate offsetting 
drawbacks.
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more difficult. This could make it harder to realize the gains from coordination 
that would otherwise be possible—both at the international level and within 
nations. At the domestic level, loss could arise from ill-conceived regulation 
being rushed through in haste, or well-conceived regulation failing to keep 
pace with rapidly changing technological and social circumstances. At the 
international level the risks of maladjustment are possibly even greater, as 
there are weaker governance institutions and less cultural cohesion, and it 
typically takes years or decades to conceive and implement well-considered 
norms, policies, and institutions. The resulting efficiency losses could take the 
form of temporary reductions in welfare or an increased risk of inferior long-
term outcomes.50

A Windfall Clause could reduce this turbulence. To the extent that AI disrupts prevailing social 
and economic conditions, distribution of windfall profits would provide all beneficiaries with a 
financial buffer. For example, if someone loses her job due to rapid advances in automation,51 
the Windfall Clause could provide a sort of “unemployability insurance” that enables her to 
weather the transition to a new economy.*

This individual stability is desirable in itself, but it could also translate to macroscale stability. 
Automatic widespread distribution of gains from advanced AI would eliminate a potential cat-
alyst for popular political pressure for drastic responses to the new economic conditions.52 
Individuals who, thanks to windfall dividends, maintain or even see increases in their standard 
of living, may be less likely to initiate a destabilizing response53 and thus threaten the path 
towards a more prosperous society.54

Finally, the Clause could also contribute to macroscale stability by providing a concrete focal 
point for renegotiations of the social contract before the advent of advanced AI. It is more pro-
ductive and stable to have such discussions prior to reaching levels of AI that would trigger the 
Windfall Clause, when economic circumstances are “calm,” than when some actors are much 
richer and others are resentful. Such conditions would likely lead to better, more considered 
decisions being made by actors who have the capacity and willingness to consider the broad-
er context beyond their parochial interests. 

B.1.iv. General Norm-Setting

By agreeing to be bound by a Windfall Clause, a signatory would send a convincing, costly 
signal of the firm’s intention to ethically develop AI. Indeed, a number of influential companies, 
officials, and industry groups have already declared such an intent.55 These groups are now 
endeavoring to translate their ethical principles into practices and then, in turn, to demonstrate 
them publicly. Coupled with an international focus on beneficial AI,56 these developments rep-
resent an emergent norm in AI development.

In practice, however, some observers have criticized these efforts as “ethics washing”57 or 
“ethics theater”58 without substantial impact on AI research, development, or deployment.59 
Certainly, there is substantial variance in current corporate principles and practices for ethical 
AI. Ultimately a process may emerge that sees companies iterate on principles and practic-
es in response to competition and societal debate. As a part of this process, the credible 
demonstration of ethical development could reinforce a given company’s position. The Wind-
fall Clause can serve as one such concrete commitment to develop AI ethically. This, in turn, 
would strengthen the emerging international norm of using AI for the common good, making 
further beneficial uses of AI more likely.

*	 Of course, non-windfall scenarios may also cause turbulence, including unemployment. The sole benefit of the Clause would be 
in cases where the Clause is triggered. This might be a small portion of the overall expected turbulence.



6

B.2. Firm Motivations

The preceding subsection explains why a Windfall Clause could be valuable to society. How-
ever, in order for this value to be realized, it is important to understand why and how AI firms 
would willingly agree to the Clause. 

The Windfall Clause is a voluntary commitment. Its impact, then, depends on it being compati-
ble with the incentives and interests of those making the commitment. This can be a challeng-
ing requirement to meet. For one, for-profit tech companies often have a range of compet-
ing incentives and must also meet certain obligations to their shareholders.60 In the following 
section, we thus list reasons why the Windfall Clause could be compatible with the interests 
of for-profit AI firms, including the opportunity to generate goodwill among consumers and 
employees and reducing a firm’s exposure to political risk. We are eager to engage in further 
discussion in partnership with these firms in order to understand their perspective and needs.

B.2.i. Generating General Goodwill

Agreeing to a Windfall Clause could generate goodwill for the signatory. Indeed, generating 
general goodwill61 is often a justification for corporate social responsibility (CSR) initiatives.* 
Some studies have found a positive correlation between CSR efforts and corporate financial 
performance62 through a “virtuous cycle”: companies that spend money on corporate social 
responsibility benefit from a positive reputation,63 which in turn enables them to spend more 
on CSR.64

In this vein, investing in CSR initiatives can equate to sound business strategy, particularly for 
highly visible, customer-facing firms whose positive social actions could directly contribute 
to customer retention and attraction.65 The above suggest that a properly designed Windfall 
Clause could improve business outcomes, particularly for large, high-profile AI firms.

The ability for the Clause to generate such goodwill relies on it being robustly designed such 
that stakeholders are sufficiently convinced that the signatory intends to adhere to the Clause’s 
principles and obligations. This is a challenging bar to meet and requires thorough analysis 
beyond this report. 

B.2.ii. Improving Employee Relations

A firm might also adopt a Windfall Clause to attract and retain top talent. Recent researcher 
activism over controversial uses of AI technologies at Google and Microsoft, among others,66 
suggest that many top AI researchers prefer working for socially responsible firms.67 Adopting 
a Windfall Clause could help attract socially conscious tech talent, thus lowering recruitment 
costs.68 Indeed, firms with a good reputation for CSR or a prosocial mission are able to pay 
much lower wages.69 One study found that firms with a strong reputation for CSR pay 38% 
lower wages than firms with a poor reputation.70 Experimental evidence has similarly demon-
strated a relationship between corporate philanthropy and increased efforts by workers.71 
Given the substantial talent bottleneck and wage premium commanded by machine learning 
researchers,72 being seen as socially responsible might prove important or even crucial to re-
maining competitive in the AI industry. This, too, accords with common justifications for CSR.73 

B.2.iii. Reducing Political Risk

A Windfall Clause could position private firms to be viewed more favorably by the public and 
the government, thereby reducing risks of adverse regulation74 or activist action. Numerous 
commentators have criticized large Silicon Valley firms for a variety of alleged wrongs, in-
cluding harming their local economy,75 exacerbating income inequality,76 concentrating market 
power,77 tax avoidance,78 and abusing users’ personal data.79 A Windfall Clause could build 

*	 When the signatory is a corporation, the Windfall Clause can be understood as a CSR initiative.
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goodwill among the public, dampening harmful public antagonism for a small (expected) 
cost.80 Governments may be less likely to excessively tax or expropriate firms committed to 
providing a public good through the Windfall Clause. In fact, they might even feel political 
pressure to avoid interfering with these firms by those who expect to benefit if they succeed. 
Notably, mitigation of political and activist risk is a common justification for corporate social 
responsibility initiatives.81

A Windfall Clause could be particularly good at reducing international political risk—risk of 
expropriation of foreign firms by host governments. It does so by committing the signatory to 
compensating the host government and its population fairly in case of windfall profits. Further-
more, nationalizing a firm committed to global profit-sharing would likely draw the ire of other, 
non-host nations. Thus, as with other CSR efforts,82 the Windfall Clause could protect firms 
from political risk outside of their home country.
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I I .  DESIGNING THE WINDFALL CLAUSE

A. Defining Contributions: The Windfall Function
The heart of the Windfall Clause is the Windfall Function, which defines signatories’ obligations 
under varying profit levels. Although it would be premature to suggest a definitive Windfall 
Function here, this section discusses several properties we believe the Function should pos-
sess. We describe one possible Windfall Function, primarily for the purpose of illustration, and 
then briefly explore the broader space of possibilities. 

A.1. Desiderata

The final design of the Windfall Function should be informed by a range of pragmatic consid-
erations and informed by expertise from a number of different domains. To seed the conversa-
tion, we outline here a number of desirable features (desiderata) of this Function and describe 
one possible Function that fulfills these desiderata for illustrative purposes.

Table 1: Summary of Desiderata

Desideratum Description Justification

Transparency Determining whether a sig-
natory has met their obliga-
tions is easy

Avoids costly disputes; 
provides public relations 
benefits; increases the en-
forceability of the Clause

Scale-sensitivity The amount owed under the 
Clause depends on the size 
of the global economy when 
triggered

Maintains focus on relative 
windfall

Adequacy The amount owed under the 
Clause is proportionate to 
the challenges it seeks to 
address

Respects the importance of 
the policy motivations for 
the Clause

Pre-Windfall Commitment Signatories owe 
small-but-nonzero amounts 
as they approach windfall 
profit levels

Demonstrates signatories’ 
intent to fulfill their commit-
ment; tests effectiveness of 
Clause

Incentive Alignment Signatories should always 
have an incentive to earn 
more profits

Diminishes incentives for 
evading Clause obligations 
in order to pursue profit, 
which in turn mitigates con-
cerns that the Clause could 
dampen innovation

Competitiveness Signatories remain competi-
tive with non-signatory firms

Prevents perverse effect 
of causing non-signatories 
to out-compete beneficent 
signatories 

 
 
First, a signatory’s obligations under the Clause should be transparent. It should be easy for 
a wide range of stakeholders to understand the nature of and verify compliance with the sig-
natory’s obligations. Such transparency is likely to support both greater accountability and 
greater public relations benefits for the signatory.* It is also desirable to avoid costly disputes 

*	 Greater public relations benefits would accrue because the signatory is less likely to be accused of making illusory promises.
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over whether a given signatory is fulfilling its obligations. Finally, contract terms that are unam-
biguous are more likely to be enforceable.83

Second, a signatory’s obligations under the Clause should account for changes in economic 
conditions (scale-sensitivity). We cannot assume that a commitment that is desirable under 
present economic conditions would also be sensible under all future conditions. One espe-
cially important factor to account for is economic growth. An absolute level of profit that would 
strike one as a “windfall” if it was earned today might appear rather more modest in the context 
of a much larger overall economy. Since the Windfall Clause is partly motivated by low-proba-
bility scenarios in which new innovations generate dramatic economic value,84 the possibility 
of faster-than-typical growth should be accounted for.

Third, a signatory’s obligations under the Clause should be large enough to significantly miti-
gate the social concerns that motivate the Clause (adequacy),85 even though efforts from other 
actors will ultimately be required to ensure that these concerns are addressed. 

Fourth, a signatory’s obligations under the Clause should be small-but-nonzero under 
near-windfall profit levels (pre-windfall commitment). Despite potentially making it more diffi-
cult to secure signatories, it is desirable for both practical and legal reasons for a signatory to 
take on minimal obligations well before it earns windfall. Practically, compliance with low-lev-
el obligations would normalize a signatory’s compliance with the Clause and provide some 
assurance that the Clause functions as desired. Legally, this partial performance can serve 
as evidence that the signatory intended to be bound by the Clause.86 Thus, low-level perfor-
mance would make it more difficult for a signatory to later argue that they were not bound by 
the Clause. Early compliance would also provide an impetus to the distributors—the entities 
responsible for distributing windfall gains87—to establish processes for doing so. The fact that 
this would take place when the stakes are low may also be beneficial because the processes 
would be more likely to be negotiated on the merits, rather than actor self-interest.

Fifth, a signatory’s obligations under the Clause should not create an incentive for the signato-
ry to maintain low profit levels or engage in other strategic behavior to undermine the Clause 
(incentive alignment). For example, a signatory should always be better off at higher profit 
levels—earning more profits should not result in lower retained profits. If the Clause creates 
incentives for signatories to maintain artificially low profit levels, they might do so by, e.g., 
making unnecessary capital expenditures. The Function could also fail this criterion if total ob-
ligations jump sharply at some point—this would give firms a clear motive for strategic action 
as they approached that point. The more smoothly total obligations increase, the harder it is 
for a signatory to decide when to try to evade their Clause obligations.

Sixth, a signatory’s obligations under the Clause should not excessively disadvantage the sig-
natory, relative to its competitors (competitiveness). A signatory that has signed the Clause 
should also not be forced to reduce its level of reinvestment to unacceptably low levels after 
their obligations under the Clause have been triggered. Such a reduction may have negative 
implications both for the long-term position of the signatory and for economic growth more 
broadly, given that the signatory would at this point be responsible for a significant portion of 
the world’s economic output.88

A.2. An Illustrative Windfall Function

Given these desiderata, we sketch one possible form the Windfall Function below. This sketch 
should not be taken as a firm proposal. Rather, we intend it to serve as something of a “proof of 
concept” and as a baseline for more fully developed proposals to build on. It may be the case 
that an ideal Windfall Function would differ greatly along several dimensions.
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In this illustrative Windfall Function, a signatory’s obligations under the Clause for a given year 
depend on its proportional profits: its annual consolidated* profits† as a portion of gross world 
product (GWP, or global GDP) for that year.‡ Proportional profits are divided into four brackets, 
each associated with a different (and progressively higher) marginal clause obligation, as a 
portion of marginal profits. Marginal profits are calculated as the difference between the sig-
natory’s profit as a portion of GWP minus the lower bound of bracket in which the signatory 
falls. These brackets are then used to calculate the total financial obligations under the Clause:

Table 2: Illustrative Marginal Clause Obligations

Bracket
(Profits as a Percent of GWP)

Marginal Clause Obligation 
(Portion of Marginal Profits)

0%–0.1% 0%

0.1%–1% 1%

1%–10% 20%

10%–100% 50%

 
As one sample calculation, a signatory whose profits were equivalent to 2% of GWP would be 
obliged to give 0% for the first 0.1% of proportional profits, 1% for the next 0.9%, and 20% on the 
remaining 1%. This amounts to approximately 10% of its total profits.§ In general, while marginal 
obligations increase in steps as per the bracket structure, total obligations increase smoothly.

For perspective on these brackets, the state-owned enterprise Saudi Aramco is the only exist-
ing firm whose estimated profits place it in the second bracket or above.89 The most profitable 
technology company and the second most profitable firm in 2018, Apple, posted profits equal 
to approximately 0.06% of GWP, placing it in the first bracket with a 0% Clause obligation.90 We 
have found no historical examples of firms whose profits would have placed them in the third 
bracket, which we associate with windfall profits. 

For further context, note that the marginal clause obligation associated with the second brack-
et roughly equals the portion of total profits that a typical company in the Fortune 500 already 
donates to philanthropic causes.91 The marginal clause obligation associated with the third 
bracket is slightly lower than both the American corporate tax rate and the average corporate 
tax rate globally.92 In essence, once a firm achieves windfall profits, its giving obligations grad-
ually rise until they are equivalent to a second layer of taxation.

A.3. Evaluating the Illustrative Windfall Function

The illustrative Windfall Function just described is unlikely to be optimal. However, we can 
see that it at least roughly fulfills the key desiderata. It therefore suggests that the project of 
designing an acceptable Windfall Function is likely to be tractable.

First, the Function is easily comprehensible (transparency). It is simple to state and can be 
understood without any advanced knowledge of mathematics, economics, or law. The bracket 
system should be broadly familiar due to the common use of tax brackets. The Function is also 

*	 Ideally, corporate signatories would be required to report earnings on a consolidated statement once serious obligations vest. 
This makes determination of compliance and obligations easier. It would also prevent firms from evading Clause obligations by 
assigning profits to affiliated corporations (e.g., subsidiaries or siblings) that are nominally unbound. One can also prevent this 
second problem by a contractual provision stating that the Clause applies to any affiliates of the signatory. For further discussion 
of this issue, see infra § V(A)(2).

†	 For firms that are not for-profit companies, the numerator would have to be in different units.
‡	 Proportional profits would be calculated on the basis of the firm’s financial statements and the GWP estimates of a designated 

body such as the World Bank. 
§	 Calculated as: (0 * 0.1) + (0.01 * 0.9) + (0.2 * 1) = 0.209% of GWP, or (0.209 / 2) ≈ 10% of its total profits.
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fairly precise. Of course, one could argue about what the true GWP is.93 However, it seems to 
us that the relevant ambiguities can be reduced enough to make the risk of costly disputes 
quite low.94 The question of evasion is certainly more complex. Nonetheless, as Section V.A.2. 
will discuss in depth, it does also appear tractable to put in place sufficiently powerful safe-
guards. Several strategies commonly employed to evade taxes also do not appear to be di-
rectly applicable to this case.95

Second, the Function accounts for changes in economic conditions (scale-sensitivity). Specif-
ically, it accounts for the possibility of significant economic growth by defining a signatory’s 
obligations in reference to GWP.

Third, the Function imposes significant obligations on windfall-earning firms and is therefore 
likely to generate revenues appropriate to the task at hand (adequacy). It is likely that 20% or 
50% marginal obligations will provide significant funds for humanitarian purposes if the Wind-
fall Clause is triggered. For a simplified example, suppose that a signatory earns a $5 trillion 
(in 2010 dollars) profit* from AI in 2060.96 Based on OECD estimates, the GWP in 2060 will be 
$268 trillion (again in 2010 dollars).97 Thus, the signatory’s profits would be 1.8% of GWP.† Ac-
cording to this Function, they would be obligated to give

•	 0% of its first $268 billion in profits, for a subtotal of $0;
•	 1% of its next $2.412 trillion in profits, for a subtotal of $24.12 billion; and
•	 20% of its next $2.32 trillion in profits, for a subtotal of $464 billion 

for a grand total of $488.12 billion. This is a substantial amount of money that could accomplish 
a lot of good in the world.98

Fourth, the Function assigns signatories small-but-nonzero obligations under near-windfall 
profit levels (pre-windfall commitment). As discussed, the 1% marginal rate of giving for profits 
between 0.1% and 1% of GWP is compatible with typical rates of corporate giving.99 Only once 
profits rise above 1% of GWP—suggesting a “windfall”—does the marginal rate of giving be-
come extraordinary. While no firm is currently sufficiently profitable to possess any obligations 
under the Clause, it is unlikely that profits would ever jump quickly from the first bracket to the 
third. This ensures that the signatory would have significant experience managing small obli-
gations under the Clause before its obligations grow large.

Fifth, because total obligations grow smoothly, there should at no point be a sudden increase 
in the incentives for a signatory to maintain artificially low profits (incentive alignment). While 
there is indeed a significant jump in marginal rates at 1% of GWP, the jump is in marginal rates, 
so total obligations just above 1% are not starkly different than those below it.

Finally, the Function implies obligations that are unlikely to be excessively disadvantageous 
(competitiveness). Once a signatory’s profits cross the perhaps historically unprecedented 
threshold of 1% of GWP, its pre-tax giving obligations begin to rise to nearly match a typical 
corporate tax rate.100 This is obviously a very significant obligation. However, the obligation 
also does not seem to be excessively disadvantageous given that any signatory whose profits 
are consistently greater than 1% of GWP is an extremely successful, and extremely competitive, 
firm. In general, scaling obligations with the signatory’s profits as a portion of GWP ensures 
that only sufficiently competitive firms will hold significant obligations. Concerns about adverse 
effects of the Clause on the rate of investment remain valid. Nonetheless, we can also assume 
that any signatory whose profits exceed 1% of GWP would still be in a position to make invest-
ments that are very large in an absolute sense. Section V discusses concerns about the rate 
of investment more fully.101

*	 This expected profit level is picked only for ease of illustration; we make no claims as to its plausibility over other possible 
expected profit levels.

†	 Of course, GWP could be higher if the above GWP predictions do not account for the advent of advanced AI by 2060. For the 
ease of illustration, we will nevertheless assume that these GWP forecasts are accurate even when conditioned on the advent of 
advanced AI.
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It is difficult to imagine that any signatory’s profits will ever cross the threshold of 10% of GWP. 
Even if we assume an unusually high profit margin of 20%, this scenario appears to be one 
where at least half of all revenue generated across the world is accruing to a single firm. 
Nonetheless, if we choose to consider such a scenario, it also seems plausible that a marginal 
rate of giving as high as 50% would be warranted and not excessively disadvantageous to the 
signatory since there would be little room for competition.

A.4. Directions for Further Investigation

There are many possible versions of the Windfall Function. Here we discuss several possible 
variations in less detail, to seed further investigations in the future.

One way to vary the Function is to alter the thresholds and marginal giving obligations associ-
ated with the various brackets. The number of brackets might also be increased or decreased. 
Alternatively, brackets might not be used at all. The marginal giving rate associated with the 
Function could instead increase smoothly, though this might be less scrutable.

A second way to vary the Function is to base obligations on a measure other than proportional 
profits. Absolute profits might instead be used, although, as noted above, this would not direct-
ly account for economic growth. A Windfall Function based on market capitalization appears 
especially promising.*

A third way to vary the Function is to adjust obligations on the basis of a signatory’s financial 
position at the point where it agrees to the Clause. For instance, it may be appropriate for 
a firm with a higher probability of eventually achieving windfall profits to commit to smaller 
conditional obligations. The justification here is that the expected cost of agreeing to a given 
conditional obligation is smaller the less likely it is that the conditional obligation will ultimately 
need to be fulfilled.

A fourth way to vary the Function is to define obligations in terms of shares of stock, rather than 
dollar amounts. For instance, a firm may be obligated to create a certain number of shares of 
stock to be held by a nonprofit entity if the firm’s profits or market capitalization rise above a 
certain level. This would result in an effective transfer of future profits from other shareholders 
to the nonprofit entity, due to stock dilution. One way to implement this model would be to 
grant contingent convertible (CoCo) bonds to the relevant nonprofit entity, with the stipulation 
that the bonds can be converted into shares of stock only when the firm achieves windfall 
profits.102,103

A fifth way to vary the Function is to associate obligations with strict caps on profit. For in-
stance, a cap might be placed on the total quantity of profit that can be paid out as dividends 
associated with an individual share of stock. Once the cap is reached, the profit that would 
be paid out as a dividend to the relevant shareholder is instead given as a Windfall Clause 
payment. This model is similar to the “capped-profit” model adopted by OpenAI LP, which pre-
vents first-round investors from earning more than one hundred times their initial investment.104 
One potential benefit of the model is that it more directly addresses concerns about individual 
inequality in cases where unexpected windfall profits would primarily accrue to a small num-
ber of fortunate shareholders. However, this model also introduces a number of additional 
practical and legal complexities. For instance, the model would seemingly result in a class of 
shareholders who are incapable of receiving further dividends.

A final way to vary the Function would be to account for the effects of taxation on the signatory. 
We do not propose such accommodation here due to the legal and economic complexity of 
the topic. However, such accommodation might be necessary to minimize undesirable distor-
tions.

*	 Market capitalization may be desirable since it is harder to manipulate downwards without upsetting shareholders. However, 
tying the Clause to market cap could oblige a firm to pay even when it posts no profits.
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Ultimately, there is a need for significant further work exploring the space of possible Windfall 
Functions and evaluating particular options within it. It is important that this work involves the 
input of a wide range of stakeholders and experts in relevant disciplines, such as corporate 
finance and optimal tax theory.

B. Distributing the Windfall
The Windfall Clause is only effective to the extent that the windfall is distributed to fulfill the 
Clause’s aims.105 We expect that designing and implementing distribution systems for the 
Clause would take substantial work and accordingly will not offer a full blueprint for distribu-
tion here. Instead, we here briefly list some significant considerations for such a system and in 
Appendix II offer some outlines of potential windfall distribution systems.

The considerations we describe below are:

1.	 Effectiveness
2.	Accountability
3.	 Legitimacy
4.	 Firm Buy-In 

These considerations may sometimes pull in different directions. Thus, a distribution system 
will sometimes need to trade off these desiderata against each other. Nevertheless, we are 
hopeful that subsequent work will yield distribution plans that score well across all these di-
mensions. As with the Windfall Function, conversations with a wide variety of stakeholders and 
experts are surely warranted here.

B.1. Effectiveness

The distribution scheme should be effective at achieving the desired goals. The broadest 
definition of this would be that the distribution system is aimed at maximizing expected good 
produced per dollar received.106 Of course, judgments about what is “good” are philosophi-
cally and politically contentious, and a Windfall Clause will have to balance competing ethical 
frameworks. 

For many measures of the good, however, charitable opportunities vary,107 and the opportunity 
costs of failing to maximize expected good produced per dollar received are high.108 Failing to 
use windfall profits effectively would both frustrate the Clause’s main purpose and squander 
an amazing opportunity to leverage the fruits of AI for the good of humanity.

Another type of effectiveness would aim not at maximizing the good generally, but specifically 
at minimizing any harms from advanced AI, such as unemployment and inequality.109 

Finally, the distribution systems will need a geographical scope. Given that many of the prob-
lems posed by AI are global in nature, a global distribution system seems like a sensible de-
fault assumption. However, political realities might hinder this. Allocation within that scope also 
needs to be defined. For example, in a global scheme, do all states get equal shares of wind-
fall? Should windfall be allocated per capita? Should poorer states get more or quicker aid?

At this stage, these goals are under-defined and open to debate. As such, throughout this re-
port we hope that readers will consider them a starting point for further discussion on what an 
appropriate set of goals could and should be for a windfall distribution scheme.

B.2. Accountability

Part of the motivation of the Windfall Clause is to moderate powerful actors’ influence over 
how windfall profits are distributed.110 Thus, an effective distribution system would contain 
mechanisms to prevent distributions being used in a way that is overly parochial. An obligation 
to use donations effectively would hopefully help, but further measures are warranted. Options 
could include:111



14

•	 Transparency measures, such as written rationales for key decisions112 and reporting 
obligations to third parties;

•	 Compliance measures like the “four-eyes principle” (that “transaction[s] . . . must be 
approved by at least two people”)113 or rewarding whistleblowers for exposing mis-
management;114

•	 Enforceable fiduciary duties imposed on decision-makers115 such that they are legally 
obligated to act for the benefit of others rather than their own self-interest;

•	 Incentive structures that reward effective use of funds;116 or
•	 External review and enforcement by public or private117 entities. 

B.3. Legitimacy

Since the Clause is intended to benefit all people, all people should have some voice in en-
suring their needs are heard and addressed. Aggregating preferences across so many peo-
ple would be a serious challenge, but a worthwhile one. Possible mechanisms for doing this 
include:

•	 Allowing popular election of some or all windfall decision-makers;
•	 Allowing international or intergovernmental organizations to influence windfall spend-

ing;
•	 Giving some or all individuals standing to legally challenge the management of the 

windfall;* or
•	 Using existing and new consensus mechanisms to guide windfall spending.118 

B.4. Firm Buy-in

The Windfall Clause depends on firms’ buy-in and, to some extent, cooperation. Distribution 
mechanisms that adequately consider and protect firms’ interests—both pre- and post-wind-
fall—are therefore more attractive and effective. Ways of promoting firms’ interests without 
compromising the above values could include:

•	 Publicizing and celebrating firms’ commitments to the Clause; or
•	 Allowing firms to have some influence over how the windfall is spent. 

A good distribution system would combine these and other desirable characteristics to ad-
vance the Windfall Clause’s goals. Designing such a system would undoubtedly consume a 
significant portion of the negotiations before and after implementation of the Windfall Clause. 
We hope that the general public, civil society, and AI firms will engage in productive delibera-
tion on the many important considerations in pursuing this part of the greater Windfall Clause 
project.

*	 This would be the flipside of giving windfall decision-makers fiduciary obligations. See supra § II(B)(2).
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I I I .  LEGAL PERMISSIBILITY
This section demonstrates that the Windfall Clause is permissible as a matter of corporate law. 
Although some firms may not be for-profit corporations, we focus on corporations in particular 
given their leading role in the current AI ecosystem and particular restraints on their ability to 
engage in philanthropy. In Appendix I, we also explain why the Clause could be binding as a 
matter of contract law and difficult to challenge long after signing as a matter of civil procedure. 

In this section, we pay the most attention to the corporate law of the state of Delaware, since 
a large plurality of major American corporations are incorporated there. We also analyze the 
legal permissibility of the Windfall Clause in the People’s Republic of China,119,120 though we 
stress that none of the authors are experts on Chinese law. Future analysis will hopefully clarify 
the permissibility of the Clause in these and other relevant jurisdictions.

Our key argument is that, notwithstanding corporate executives’ obligations to their sharehold-
ers, the Windfall Clause is permissible as a matter of corporate law. 

A. Permissibility in the US

A.1. Delaware Law of Corporate Donations

Delaware corporations are generally empowered to make charitable donations.* However, fi-
duciary duties still require for-profit corporate management to exercise that power in the best 
interests of the corporation. 

“Corporate expenditures today are judged under the business judgment rule, a standard that 
accords substantial deference to management’s judgment. The fact that a perceived benefit 
is intangible, noneconomic, or uncertain will not invalidate a corporate expenditure.”121 Thus, 
“courts [have] upheld discretionary corporate giving on the theory that donating to charity 
benefits the corporation,”122 such as through generating goodwill.

Beyond the requirements of the traditional business judgment rule (BJR),123 Delaware courts 
have apparently imposed an additional restriction on corporate donations: the gifts must be 
“reasonable.”124 To determine reasonableness, Delaware courts explicitly consider the charita-
ble deduction allowance in the Internal Revenue Code (I.R.C.) a “helpful guide.”125

I.R.C. §  170 governs the charitable deduction. The general rule is: “[t]here shall be allowed 
as a deduction any charitable contribution . . . payment of which is made within the taxable 
year.”126 For corporate taxpayers, such deductions cannot exceed 10% of the taxpayer’s annual 
taxable income.127 In the only Delaware case on this point, Sullivan v. Hammer,128 the Delaware 
Chancery Court, in an unpublished opinion, approved a proposed shareholder class action 
settlement that included corporate donations to a museum. Parties disagreed about whether 
to value the gift at 7%129 or between 15% and 17%130 of the defendant-corporation’s net income. 
The Chancery Court dodged the question of the proper evaluation of the gift but nevertheless 
upheld the gift as “within the range of reasonableness.”131 The Supreme Court of Delaware 
upheld that decision on appeal, also without definitively evaluating the gift.132

Despite early hostility to corporate philanthropy,133 in the handful of modern challenges there-
to134 no American court has invalidated a corporation’s philanthropic act. However, in other 
contexts Delaware courts have found that a corporate manager who is employed by a nonprof-
it institution lacks independence from a major donor to that institution.135 This suggests that a 
corporate manager who made a corporate donation to a nonprofit that employed that manag-

*	 Every Delaware corporation has the power to “[m]ake donations for the public welfare or for charitable, scientific or educational 
purposes, and in time of war or other national emergency in aid thereof . . . .” Del. Code tit. 8, § 122(9) [hereinafter DGCL]. Note, 
however, that the corporate management can exercise the powers of a corporation in ways that breach their fiduciary duties to 
shareholders. This subsection explains the relevant duties. The next subsection explains why the Windfall Clause, as a corporate 
donation, is not a breach of those duties.
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er would not receive the protection of the BJR because such a transaction would not be dis-
interested. However, courts have not found that managers benefit from donations to charities 
on whose board the manager sits.136 Finally, despite influential statements to the contrary,137 
courts apparently have no qualms with managers directing donations to their “pet charities.”138

A.2. Delaware Law as Applied to the Windfall Clause

At first glance, a Windfall Clause might seem vulnerable to challenge on the grounds that 
it could, in the case where a firm exceeds the threshold, commit a corporation to donate in 
excess of the allowable I.R.C. deduction. However, this argument commits the mistake of eval-
uating the Clause in hindsight, only in the event that it is triggered. The proper approach is to 
evaluate the expected value of the Clause at the time of commitment. 

The BJR maximizes shareholder wealth by insulating directors from second-guessing by 
courts: in the absence of BJR protections, directors would prefer low-risk investments, leading 
to suboptimal expected returns.139 A related justification for BJR protection is the “risk that 
hindsight bias will color our assessments of what an acceptably good [decision] process would 
have been or would have produced.”140

Thus, the proper way to evaluate a Windfall Clause, as with any corporate decision, is by its 
expected value.141 Even though the cost of a Windfall Clause might exceed Delaware donation 
guidelines if triggered, the relevant inquiry is the expected cost of the Clause: the cost if trig-
gered multiplied by the probability of a triggering event.* Furthermore, since the cost of the 
Windfall Clause would be borne, if at all, in the future, its expected costs should be temporally 
discounted to yield a present expected cost. Due to both the improbability of any given firm 
achieving windfall profits and the exponential discounting of any profits they did earn, the gross 
expected present cost of the Windfall Clause would probably be very low for any signatory.142

For the reasons stated above,143 the benefits of the Clause could be significant. This forms the 
basis for the case that corporate directors would not be grossly negligent in believing that the 
Clause is in the corporation’s best interests.144 The Clause should therefore survive a challenge 
under the BJR.145

A useful analogy can be drawn between the Windfall Clause and stock option compensation, 
which is incontrovertibly permissible. Like the Windfall Clause, stock option payments have a 
permissibly low present expected value, but can have a much higher value once exercised.† For 
example, in 2005, Facebook issued a large block of stock options to its CEO Mark Zuckerberg.146 
Zuckerberg exercised these options in 2012147 and 2013,148 for a net pre-tax value of over $5.3 bil-
lion.149 If evaluated ex post (i.e., after Zuckerberg exercised the options), the 2005 stock options 
were wildly excessive CEO compensation for a company that earlier that year was evaluated at 
only $100 million.150 However, when one evaluates the stock options ex ante—as is proper—then 
they were likely appropriate.151 Analogously, the Windfall Clause might appear excessive as a 
corporate donation if evaluated ex post, but it is clearly reasonable if evaluated ex ante.

Of course, legal conclusions are always subject to uncertainty due to the possibility of depar-
ture from precedent. Such departure might be more likely than usual with as novel a contract 
as the Windfall Clause. Still, assuming the state of the law is stable and applied in this case, the 
Windfall Clause should survive legal scrutiny. 

B. Chinese Corporate Philanthropy Law‡

China houses a substantial number of important AI firms. The parallel question of whether the 
Windfall Clause would hold under Chinese law thus warrants investigation. 

*	 More precisely, the sum of the products of the values from all possible windfall contingencies and their respective probabilities.
†	 Indeed, since there is no upper bound on stock price, stock options could have arbitrarily high value ex post.
‡	 None of this Report’s authors are experts in Chinese law, so this analysis should be considered preliminary and cursory. If this 

project advances further, we anticipate needing to engage much more substantially with Chinese law.
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The corporate law of the People’s Republic of China (hereinafter, “China”) is fundamentally 
different from Delaware law in that it instructs corporations to “observe social morality and 
business ethics, act in good faith, accept supervision by the government and the public, and 
bear social responsibilities.”152 Thus, in the past decade China’s national and subnational gov-
ernments have actively promoted CSR, including corporate philanthropy initiatives.

China’s current CSR regime originates from the mid-2000s:

In 2005, President Hu Jintao articulated China’s new policy vision of building 
a “harmonious society,” which was adopted as a policy mandate by the Cen-
tral Committee of the Communist Party in 2006. This policy directive included 
a mandate for all governments to “strengthen CSR,” paving the way for gov-
ernments at the central and subnational level to move into this policy space. 
Beginning in 2006, President Hu Jintao and other leaders within the Party 
and the National People’s Congress began to emphasize that businesses op-
erating in China must not place profit seeking above morality and the broader 
social welfare, but rather should adopt responsible and sustainable business 
practices.153

This policy culminated in revisions to China’s Company Law,154 including the incorporation of 
Article 5, which reads: “When engaging in business activities, a company shall abide by laws 
and administrative regulations, observe social morality and business ethics, act in good faith, 
accept supervision by the government and the public, and bear social responsibilities.”155

The CSR elements of Article 5 are aspirational, not enforceable.156 Nevertheless, “[t]he provi-
sion encourages firms to consider the social wellbeing of all the constituencies. According to 
this rule, companies would adopt government and public interest as its guiding value, which is 
in line with the overall desire to achieve a more harmonious society.”157 

“Governments at all levels have been active in raising awareness of CSR principles.”158 How-
ever, the primary focus has been encouraging businesses to meet and exceed laws159—es-
pecially with environmental and sustainability regulations160—not philanthropy. Nevertheless, 
China’s CSR regime does include encouragement of corporate philanthropy. At the national 
level, China’s new Charity Law161 provides for tax deductions on corporate donations.162 Some 
subnational governments reward corporate philanthropists with “extra points towards local 
CSR certification.”163 “Others directly solicit corporate contributions to development or charita-
ble projects sponsored by state-approved organizations.”164

To summarize, unlike the Delaware corporate law system, Chinese corporate law actively en-
courages some degree of corporate philanthropy. This provides a promising starting point for 
further legal analysis on the nuances of corporate law in China, and how they interact with 
policy proposals like the Windfall Clause. 
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IV. HISTORICAL PRECEDENTS
While the Windfall Clause, if triggered,* would involve redistributing an unprecedented mag-
nitude of funds, the Clause represents a continuation of innovations in philanthropy. Existing 
CSR initiatives already match the scale of the Windfall Clause in present expected cost, scope, 
and breadth. National policies are constructed to transfer vast sums to support the welfare 
of future generations based on realized windfalls. Personal philanthropy—in both theory and 
practice—often uses a threshold model. The Windfall Clause draws inspiration from all three. 
Recognition of these precedents is helpful for understanding the viability of such a plan. Al-
though ambitious, therefore, the Windfall Clause is not as unprecedented as it may first appear.

A. Precedents from CSR Practices

A.1. Overall Cost

If triggered, the Windfall Clause could be the largest CSR program in history. Yet, the likelihood 
of any particular project triggering its commitments under the Clause is both very low and 
likely far off in the future; thus, its expected present cost resembles philanthropic efforts of 
corporations today.

As a very simplified illustration, recall the example from supra §  II(A)(3) wherein a signatory 
earns $5 trillion (in 2010 dollars) profit from AI in 2060 when the GWP is $268 trillion (again in 
2010 dollars). Under the proposed Windfall Function supra § II(A)(2), such a corporation would 
be obligated to give $488.12 billion (again in 2010 dollars).165

Suppose, optimistically, that a firm in 2019 had a 1% chance of earning such profits by 2060 
(and otherwise a 99% chance of earning profits that would not trigger the Windfall Clause at 
all). Further suppose, for extreme simplicity, that if the firm achieves windfall profits, under the 
Clause it will continue to owe $488.12 billion per year forever.†

If we discount annually at 10% (the approximate cost of capital for internet software firms),166 the 
present cost of such a commitment, if realized, is equal to:

This series converges to $64.934 billion (in 2010 dollars). If we further discount that amount 
by 99% (to account for the probability of not achieving windfall profits and therefore bearing 
no costs under the Clause), we arrive at an expected present cost of $649.34 million (in 2010 
dollars).

To compare this to past corporate philanthropy, 2015’s largest donor was Gilead Sciences 
with $446.7 million.167 In 2010 dollars, this would be $414.17 million.168 Note that this historical 
comparison only includes outright cash donations, not the (opportunity) cost of other forms of 
CSR.169 Thus, even under very optimistic assumptions about a signatory’s prospects for achiev-
ing and maintaining windfall-generating AI, the expected present costs to a signatory are only 
60% greater than leading corporate philanthropy efforts today.

*	 Some Windfall Functions might be continuous, see supra § II(A)(4), so there is no single point at which the Windfall Clause is 
“triggered.” For the ease of discussion, we can say that a Windfall Clause using such a function is triggered when the signatory’s 
marginal obligation exceeds 10%.

†	 In reality, of course, this would depend on how GWP rises relative to the firm’s profits. The projections and calculations for such 
a scenario are far too speculative and beyond the authors’ capacity to estimate here. Thus, we use the very simple assumption 
of perpetual and constant obligations to avoid this speculation. We hope that future work will allow for better estimates of the 
expected costs of the Windfall Clause.

t=(2060–2019)
Σ $488.12 * 109 * (1 – 0.1)t

∞
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A.2. Other Factors

The Windfall Clause would be a global effort. Firms have long engaged in global CSR, especial-
ly in areas touched by their supply chains.170 The Responsible Business Alliance, for example, 
is a group of over 140 companies—including leading computer hardware manufacturers—that 
administers rules on issues in supply chain responsibility.171

There is precedent for a firm distributing massive, unexpected profits to support social wel-
fare. During the development of the atomic bomb, the Belgian Congo-based Union Minière 
du Haut-Katanga reaped huge profits from uranium mining172—so much so that they became a 
political liability.173 Concern over criticism and nationalization efforts led the company in 1946 
to offer the colonial government a check for the equivalent of between 22 to 109 million 2015 
dollars174 to support social welfare in the colony.175 (The colonial governor declined because he 
did not want to draw attention to the sheer size of the company’s profits.)176 

There is also precedent for the multi-firm nature of the Windfall Clause. One historical example 
is the informal “5 percent club” in the 1960s and ‘70s, whose members were leading US firms 
that donated 5% of pre-tax earnings to charities.177 Although collaboration among competitors 
can sometimes trigger antitrust scrutiny, the Federal Trade Commission has acknowledged 
that collaborative CSR efforts can add social value without harming competition.178

Increasingly, leading firms have entered into social responsibility efforts with civil society orga-
nizations, not simply industry consortia. Within this institutional form, a civil society organization 
administers rules for prosocial behaviors such as sustainable forestry, fair pay, and charitable 
donations. Compliant firms receive exclusive benefits, often through consumer or employee 
demand for a certification mark on products.179 The Forest Stewardship Council,180 Rainforest 
Alliance,181 Fair Trade,182 and (Red)183 are all well-known examples of such partnerships. The 
structure of the Windfall Clause follows this lineage of civil society initiatives to promote CSR.

Corporate social responsibility efforts are also regularly contingent on some threshold, albeit 
one lower than that of the Windfall Clause. Commonly, this threshold is whether the firm turns 
a profit; if so, then the firm will pursue CSR efforts. This has sometimes become a central focus 
of the business. Newman’s Own, Inc. is a well-known example that markets its food products 
based on its charitable efforts. All profits from the corporation are passed to its sole owner, the 
Newman’s Own Foundation, which supports various charitable causes.184 

Another model does not focus the business solely on charity, but rather passes some prof-
its to charity. Industrial foundations—nonprofit organizations that own a controlling interest in 
a for-profit business—are one such form.185 Although there is no legal requirement for such 
foundations to serve charitable purposes, profit-dependent dividend revenue from founda-
tion-owned stock commonly funds charitable giving.186 When Google filed for its IPO in 2004, 
they announced their intention to “contribute significant resources to the [Google F]oundation, 
including employee time and approximately 1% of Google’s equity and profits in some form.”187 
They followed through on this commitment in 2005.188

Finally, there is precedent specifically among AI firms. One notable AI firm, OpenAI, recently 
restructured from a nonprofit to a “capped-profit” company.189 They state that this is designed 
to allow them to raise the capital necessary to build powerful AI systems while also maintain-
ing their philanthropic mission.190 The Windfall Clause follows from these precedents of prof-
it-threshold contingent charitable commitments.

B. Precedents from Public Windfall Governance
A number of public policy precedents address the unique challenges posed by windfall profits 
in other industries.

Wealthy countries use sovereign wealth funds to manage their windfalls for the benefit of their 
present and future citizens. Governments endow these funds with profits from natural resourc-
es or currency reserves from international trade surpluses. Their scale is massive, surpassing 



20

that of even the Windfall Clause: sovereign wealth fund assets around the world amount to 
well over $8 trillion, with the Norwegian Government Pension Fund Global alone amounting 
to over $1 trillion.191 These funds often aim to benefit future generations through either wealth 
preservation and transfer (in developed countries) or development (in developing countries).192 
The Norwegian fund, for instance, states that it acts “as a financial reserve and as a long-term 
savings plan so that both current and future generations get to benefit from our [current] oil 
wealth.”193 Although there are key differences between sovereign wealth funds and the Wind-
fall Clause*—the scope and scale of distribution for one—they both serve to improve the eco-
nomic allocation of windfall resources and do so at a massive scale.194

While at a much smaller scale than the proposed Windfall Clause, local American governments 
sometimes use a “windfall clause” when subsidizing private sports arena construction. Con-
tracts between the subsidizing government and the franchise sometimes contain a clause that 
ensures public benefit if a windfall sale of the “home team” occurs, as compensation for the 
public subsidization.195 Other existing policies subject especially profitable companies196 and 
natural monopolies197 to stricter governmental control for the public good.

Thus, the Windfall Clause has precedents in existing public policies for dealing with various 
previous windfalls.

C. Precedents from Personal Philanthropy
Many expect very wealthy individuals to share much of their financial windfall, with those 
who hold onto most of their wealth facing persistent criticism.198 Bill and Melinda Gates and 
their foundation epitomize—and indeed helped shape—this norm. They and Warren Buffett 
launched the Giving Pledge: a nonbinding commitment by billionaires to donate more than half 
of their wealth.199 A similar project—the Founders Pledge—binds technology entrepreneurs to 
give some percentage of their exit proceeds to charity upon selling their shares.200 The Wind-
fall Clause applies this expectation of wealthy people to especially profitable firms.201

In practice, studies show that ex ante commitments encourage greater charitable giving due 
to loss aversion (among other reasons).202 Although the relevant psychological studies may 
not apply to firms as such, they can apply to decision-makers within firms.203 Thus, the ex ante 
nature of the Clause makes philanthropic actions more likely to materialize, compared to phil-
anthropic acts after the acquisition of a windfall.

In conclusion, though the Windfall Clause is a unique policy proposal, its various aspects draw 
heavily from existing corporate, policy, and philanthropic practices.

*	 Notably, in sovereign wealth funds, the payments into the fund may occur over time and do not follow a threshold model. Such 
funds are initiatives of national governments, not private industry.
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V. OBJECTIONS, ALTERNATIVES, AND  
LIMITATIONS
In this section, we identify—and where appropriate, respond to—possible objections and lim-
itations to the Windfall Clause as proposed, and analyze alternative mechanisms204 for achiev-
ing the Clause’s aims. The points that we address here are those we consider most worthy of 
careful attention; we certainly invite further discussion on these points, as well as those not 
raised in this section.

To summarize, we do not claim that the Windfall Clause is a perfect mechanism, let alone the 
only mechanism of its kind that should be pursued. Indeed, we are not very confident that, all 
things considered, it ought to be adopted. However, we do believe that the Clause is promis-
ing enough to warrant further investigation, notwithstanding even its greatest shortcomings. 
To the extent that the Windfall Clause needs to be revised, or not pursued, because of its 
shortcomings, we believe that the public conversation needed to recognize this will be valu-
able itself. We look forward to discussing and collaborating with others in the construction of 
the Windfall Clause, and other socially beneficial legal commitments. 

A. Reasons Why the Windfall Clause Might Not Work

A.1. “The Windfall Clause will never be triggered.”

Some might doubt that the Clause will ever be triggered—i.e., they may be skeptical that any 
firm will attain profits sufficient to trigger nontrivial obligations under the Clause. This is not so 
much a reason why the Clause may not work—indeed, by design, the Clause is only intended 
to trigger under certain circumstances. Rather, this could be a reason for questioning the rele-
vance of the Windfall Clause as a tool for addressing the negative impacts of AI development. 

To be sure, the Windfall Function we defined in Section II(A) only results in significant obli-
gations under the Clause if profit reaches very high, currently difficult-to-imagine amounts. 
However, we view these profit levels as possible in the future given the unprecedentedly 
transformative nature of AI. We also hope that further refinements to the Windfall Function can 
yield obligations that are neither too likely nor too unlikely; the Windfall Function offered above 
is a first attempt, not the commitment-ready form.

Further, it is also worth noting that the Clause is not intended to be the sole policy mechanism 
to address potentially negative outcomes resulting from an AI-driven economy. Rather, it is 
best suited for the particular scenario in which windfall profits are achieved. Other measures 
are likely desirable to address other (i.e., non-windfall) issues which may arise in scenarios of 
AI development which do not reach levels of windfall profits, but nevertheless warrant atten-
tion and intervention. We certainly hope that such mechanisms are explored as complements 
to the Windfall Clause.

A.2. “Firms will find a way to circumvent their commitments under the 
Clause.”

One might worry that, as the Clause begins to impose substantial obligations, firms will seek 
to exploit some “loophole.”205 This is a reasonable concern; indeed, as the obligations of the 
Clause increase there could be trillions of dollars on the line, creating strong incentives for 
firms to avoid their obligations. Great care should be taken to design a clause and supporting 
mechanisms that increase the likelihood that commitments cannot be circumvented. Here, we 
address specific ways firms might attempt to sidestep their commitments, and suggestions for 
how we may mitigate these risks.*

*	 As with other legal analysis in this report, the focus here is on American law. If other law is applicable, additional legal analysis 
might be warranted.
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A.2.i. “Firms will evade the Clause by nominally assigning profits to subsidiary, 
parent, or sibling corporations.”

The worry here is that signatories will structure their earnings in such a way that the signatory 
itself technically does not earn windfall profits, but its subsidiary, parent, or sibling corporation 
(which did not sign the Clause) does.206 Such a move could be analogous to the “corporate in-
version” tax avoidance strategy that many American corporations use.207 Thus, the worry goes, 
shareholders of the signatory would still benefit from the windfall (since the windfall-earning 
corporation remains under their control) without incurring obligations under the Clause.

We think that the Clause can mitigate much of this risk. First, the Clause could be designed to 
bind the parent company and stipulate that it applies not only to the signatory proper, but also 
to the signatory’s subsidiaries.208 Thus, any reallocation of profits to or between subsidiaries 
would have no effect on windfall obligations.* Second, majority-owned subsidiaries’ earnings 
should be reflected in the parent corporation’s income statement,209 so the increase in the sub-
sidiary’s profits from such a transfer would count towards the parent’s income for accounting 
purposes.† Finally, such actions by a corporation could constitute a number of legal infractions, 
such as fraudulent conveyance210 or breach of the duty to perform contracts in good faith.211

A.2.ii. “Firms will evade the Clause by paying out profits in dividends.”

The worry here is that a corporation would distribute windfall to shareholders before meeting 
its obligations under the Clause. If it were to do so, it would be breaking the law. Dividends 
must be paid out of a corporation’s surplus,212,213 which should account for liabilities such as a 
legally binding Windfall Clause obligation.214 This concern would, however, stand if the Windfall 
Clause is a non-legally binding commitment at the point at which the obligations vest. 

A.2.iii. “Firms will sell windfall-generating AI assets to a firm that is not bound by 
the Clause.”

One might also worry that a firm will sell its windfall-generating AI assets to another technol-
ogy firm that has not signed the Clause, thereby effectively shifting the windfall from a bound 
firm to an unbound one. However, unless the buyer was offering the firm more for the assets 
than the assets’ net present value to the firm, this is unlikely to be a good business decision 
for a firm. As such, taking such a decision to sell would be considered a failure to fulfill one’s 
fiduciary duties.

To see why, imagine that XYZ Corp. is a successful firm with windfall-generating AI assets. For 
the purposes of simplified illustration, further imagine that those assets have a net present val-
ue to XYZ of $X trillion. Suppose further that the net present value to XYZ’s shareholders (i.e., 
after accounting for Windfall Clause obligations) was $X/3 trillion (i.e., one-third of the value 
goes to shareholders, while two-thirds goes to the Windfall Clause). In considering whether to 
sell to an unbound firm, XYZ Corp., as the owner of the assets, should not accept any payment 
less than $X trillion. This is because the sale price of the assets will count towards XYZ’s profit, 
thus the Windfall Clause will apply to its proceeds from the sale. So, XYZ’s shareholders would 
be worse-off for any sale price of less than the net present value of windfall-generating AI as-
sets. If there is a sale, then, the Windfall Clause would receive as much or more present value 
than it would if the signatory-firm held onto the assets.

Even given our hopes that these specific means of circumvention could be prevented, others 
probably remain. Thus, we do not wish to project confidence that there will be no way for a 

*	 To avoid the problem of the parent potentially splitting profits between subsidiaries and thereby avoiding triggering the Clause, 
the Clause could specify that the proper measure of the parent’s profits is the sum of its profits and the profits of all its subsidiar-
ies.

†	 The reason this is not a barrier to corporate tax avoidance is that “[corporate e]arnings are taxable wherever they occur (world-
wide), but taxes are not due until or unless the earnings are brought back, or repatriated, to the U.S. Further, U.S. corporations 
receive credit for foreign taxes paid to avoid double taxation.” Neely & Sherrer, supra note 207, at 3 n.1. Thus, as long as the 
earnings are kept offshore, taxes are not due on them until repatriated. The Windfall Clause need not suffer from this problem, 
since it could stipulate that it applies to profits of all subsidiaries, wherever earned.
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signatory to circumvent the Clause. We expect that much future work will be aimed at drafting 
and testing various potential Windfall Clauses to improve its reliability as a commitment mech-
anism.

A.3. “No firm with a realistic chance of developing windfall-generating AI 
would sign the Clause.”

Would AI firms actually sign the Clause? While there remains significant uncertainty around 
this question, there are several reasons to believe that it might be in firms’ interests to become 
signatories to the Clause—i.e., they assess that the benefits of doing so outweigh the costs. 

First, as mentioned above,215 the counterfactual case for a firm (i.e., what would have hap-
pened if they developed windfall-returning AI but had not signed the Clause) is plausibly not 
business-as-usual. Instead, dramatic increases in concentration of wealth and power216—com-
bined with mass unemployment217—could yield immense political pressure to tax or expropri-
ate windfall-generating assets. Firms would have significant liability in this scenario as well—
plausibly even greater than that imposed by the Clause. However, from a public and employee 
relations perspective, the Clause may be more appealing than taxation because the Clause is 
a cooperative, proactive, and supererogatory action. So, to the extent that the Windfall Clause 
merely replaces taxation, the Windfall Clause confers reputational benefits onto the signatory 
at no additional cost.

Even if it were the case that the total expected benefits and costs from the Windfall Clause sum 
to zero, the benefits from improved employee and public relations would accrue earlier (ideal-
ly, continuously from the signing date) than the costs. Thus, the firm would be able to capitalize 
on the benefits (through increased revenues and decreased costs) earlier than it would bear 
any costs. If those benefits and costs are equivalent atemporally, the earlier benefits would still 
outweigh the costs due to the time value of money.*

For these reasons, we expect that the Clause could be positive-sum in expectation for signa-
tories. However, this is ultimately an empirical prediction, and we are mindful of many other 
factors that affect firms’ calculations which we may have failed to account for. 

This objection does make an important point, though: the clock is ticking. Key leaders at major 
AI firms have acknowledged the importance of examining the distributional effects of AI.218 The 
Asilomar AI principles, which includes “Shared Prosperity: [t]he economic prosperity created 
by AI should be shared broadly, to benefit all of humanity,”219 have been endorsed by leading 
AI researchers at Google, OpenAI, Facebook, and many others.220 While these are all positive 
signs, this sentiment could change in the future. If a firm gains a clear prospect of capturing 
windfall profits, then the Clause will become more costly to them in expectation, making it less 
likely that they will sign it. Thus, we view this as a time-sensitive project.

A.4. “If the public benefits of the Windfall Clause are supposed to be large, 
that is inconsistent with stating that the cost to firms will be small enough 
that they would be willing to sign the Clause.”

The argument being put forward here is that the following are inconsistent: (1) the Windfall 
Clause is a valuable project,221 and (2) the Windfall Clause has low gross cost to firms.222 This 
argument rests on the assumption that that the public policy benefits from the Windfall Clause 
will be approximately equal to the costs to signatories. Thus, the claim that the Windfall Clause 
has simultaneously large public benefits and small private costs is problematic. 

We disagree, but the reasons for this disagreement are nuanced. First, some of the Windfall 
Clause’s public benefits do not depend on the Clause actually ever being triggered. For ex-
ample, the Clause could stabilize important societal and international relations223 and promote 

*	 However, to the extent the Windfall Clause replaces ex post taxation, there may be public policy costs from making this tradeoff 
ex ante, without the benefit of knowledge of future economic conditions.
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beneficial norms regarding the development of AI,224 all while incurring no or minimal mon-
etary costs to its signatories. Knowledge that signatories have adopted the Clause could, in 
itself, be sufficient to advance many of these goals, even if windfall profits are unlikely. As an 
example of this first effect, knowledge that the Windfall Clause is in place could have societally 
stabilizing effects by diminishing popular concerns about harms from windfall scenarios, even 
if those scenarios are very unlikely. Individuals that expect to be better situated to deal with 
adverse consequences from AI will likely worry less about its negative effects.225 The Windfall 
Clause could give individuals a secure future in a world with windfall-generating AI, thus some-
what reducing their anxiety about its development.

Second, the time value of the Clause is different from shareholders’ perspective than from a 
public policy perspective. Shareholders should exponentially discount the expected cost of 
the Windfall Clause, as they would for other future debts.226 However, it is inappropriate to use 
the same discount rate for many of the non-monetary goods that the Windfall Clause could 
bring.227 For example, entrenched extreme concentrations of wealth and power could cause 
the long-term future to be worse than it could be, and the badness of this is almost entirely in-
dependent of how quickly such concentration occurs in the near-term. Thus, the private costs 
of the Windfall Clause should be more heavily discounted than its public benefits, leading to 
these benefits accrued to the public being greater than the private costs to signatories.

B. Unintended Consequences of the Windfall Clause

B.1. “The Windfall Clause reduces incentives to innovate.”

Some might worry that the Clause will diminish signatories’ incentives to innovate because it 
caps the amount of private benefit that a given firm can gain in the future. Indeed, it is difficult 
to predict the overall effects of something like the Windfall Clause on the incentives of signa-
tories in general, much less of specific AI firms composed of different company cultures and 
business models. 

Nevertheless, we find several reasons to believe that the Clause would not significantly re-
duce incentives to innovate. For one, the Clause only targets extremely unlikely profit levels228 
that therefore make up very little of signatories’ present expected value.229 Thus, diverting 
some of those profits through the Clause should not seriously affect firms’ present incentives. 
Further, by capping firm obligations at 50% of marginal profits,230 the Clause leaves room for 
innovation to be invested in even at incredibly high profit levels.231

However, if the Clause did reduce incentives to innovate, this might be an acceptable outcome 
for several reasons. Firstly, we expect firms to agree to the Clause only if it is largely in their 
self-interest.232 Thus, the Clause is arguably in firms’ self-interest overall (i.e., even accounting 
for any reduction in incentives to innovate) because it builds consumer goodwill,233 improves 
employee relations,234 and reduces political risk.235 Secondly, unbridled incentives to innovate 
are not necessarily always good, particularly when many of the potential downsides of that 
innovation are externalized in the form of public harms.236 The Windfall Clause attempts to in-
ternalize some of these externalities to the signatory, which hopefully contributes to steering 
innovation incentives in ways that minimize these negative externalities and compensate their 
bearers.237 Finally, one must consider that under windfall scenarios the gains from innovation 
are already substantial, suggesting that globally it is more important to focus on distribution of 
gains than incentivizing additional innovation. Indeed, the public has and will continue to heavi-
ly subsidize the development of AI through, e.g., basic research, educating engineers, develop-
ing many of the infrastructural necessities for AI, etc., so it seems appropriate that they recoup 
some of that investment, even if that means dampening incentives to innovate on the margin.



25

B.2. “The Windfall Clause will shift investment to competitive non-signatory 
firms.”

The concern here is that, when multiple firms are competing for windfall profits, a firm bound 
by the Clause will be at a competitive disadvantage because unbound firms could offer higher 
returns on new capital. That is, investors would prefer firms that are not subject to a “tax” on 
their profits in the form of the Windfall Clause. This is especially bad because it could mean 
that more prosocial firms (i.e., ones that have signed the Clause) would be at a disadvantage 
to non-signatory firms, making a prosocial “winner” of an AI development race less likely.238

This is a valid concern which warrants careful consideration. Our current best model for how 
to address this is that the Clause could commit (or at least allow for the option of) distributions 
of equity,* instead of cash. This could either take the form of stock options or contingent con-
vertible bonds. This avoids the concern identified by allowing firms to, for example, issue new, 
preferred shares which would have superior claim to windfall profits compared to donees. 
This significantly diminishes the concern that the Clause would dilute the value of new shares 
issued in the company and allows the bound firm to raise capital unencumbered by debt owed 
under the Clause.† Notably, firm management would still have fiduciary duties towards stock-
holding windfall donees.

Even with this as a potential solution, the Windfall Clause could still undesirably alter firms’ 
and investors’ incentives. Therefore, careful microeconomic analysis of various Windfall Func-
tions and other Clause provisions should constitute a large portion of future investigations. If 
a Windfall Clause would unavoidably create perverse incentives, it may not be a project worth 
pursuing. 

B.3. “The Windfall Clause draws attention to signatories in undesirable 
ways”

One might worry that the Clause could draw undesirable attention to its signatories. Specif-
ically, one might worry that agreement to the Clause implies that the signatory believes that 
“there is a realistic chance that in the next few decades [that signatory] will be a colossal [i.e., 
windfall-generating] company . . . .”239 Call this the “Colossus Claim.”240 Endorsement of the 
Colossus Claim might generate criticism from various stakeholders (who would perceive the 
Claim as “hype and bluster”)241 and politicians (who would subject signatories to higher scruti-
ny if they perceive them to have endorsed the Claim).242 

As a general note, one should not infer endorsement of the Colossus Claim from agreement to 
the Clause. Indeed, due to management’s fiduciary duties to shareholders,243 a firm’s willing-
ness to agree to the Clause should be negatively correlated with its probability of achieving 
windfall profits in the near future. Thus, perhaps counterintuitively, agreement to the Clause 
is evidence against the Colossus Claim (under the reasonable assumption that managers act 
within their fiduciary obligations). However, we acknowledge that the public perception at-
tached to firms may be informed by less rational, more instinctive reasoning which may lead 
to signatories being tagged as more in support of the Claim than is accurate. How the Windfall 
Clause is framed in the public eye is thus an important element to think through. 

For other important stakeholders—for example, investors, employees, competitors—the Clause 
does not add much new public information. Prominent tech entrepreneurs have already open-
ly acknowledged the possibility of developing AI which could deliver extreme benefits, as 
have several academic institutions and investors.244 Agreement to the Clause thus supplies 
little new information on the firm’s AI prospects, except perhaps a downwards revision for the 
reasons just mentioned.

*	 To avoid problems associated with selling large stakes in companies, the equity should be nonvoting. See supra note 106.
†	 This approach is admittedly more difficult, however, because it could require amending a corporate charter to create new class-

es of stock.
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For policymakers, the fact that the Clause acknowledges the (possibly very large) upsides from 
AI is not necessarily a reason for opposition. Indeed, political support has remained consistent 
for (domestic) firms achieving major technological breakthroughs.245 There remains a risk that 
if policymakers infer support for the Colossus Claim from the signing of the Clause, signato-
ries will become central targets if the state were to turn to tools such as nationalization in an 
attempt to capture these benefits.

B.4. “The Windfall Clause will lead to moral licensing.”

Another objection might be that the Windfall Clause will have a moral licensing effect—i.e., it 
will make signatories feel as though they have done something good, thereby making them 
feel more comfortable acting unethically in other ways.246,*

One should always be wary of possible licensing effects. However, at the same time, many 
policies are worth pursuing notwithstanding the possibility for licensing. The proper question, 
then, is whether the Clause is worthwhile despite the possibility for moral licensing. For the 
reasons given throughout this report, we believe that it is.

None of this, however, should dampen constructive engagement between civil society groups 
and AI firms. Indeed, part of the success of the Clause depends on governmental and popu-
lar pressure on signatories to abide by its terms and spirit. At the same time, adoption of the 
Clause would be a significant and credible commitment for signatories, and therefore should 
be celebrated.

C. Problems with the Design of the Windfall Clause

C.1. “Rule of law might not hold if windfall profits are achieved.”

The success of the Windfall Clause depends on its enforceability as a matter of law. No con-
tract, however, is ever entirely safe from successful legal challenge. Thus, the Windfall Clause 
would need to be drafted very carefully to maximize the probability of enforceability; this is a 
complex task which requires more thorough treatment beyond what we have presented in this 
report.

A related set of concerns comes from the fact that a firm who would have obligations under 
the Clause would, by definition, be one of the most powerful agents in the world. Thus, the 
Clause might fail if the signatory uses its financial and technological advantages to undermine 
enforcement of the Clause. Examples of such behaviors could include:

•	 Defeating any legal challenges to its actions;
•	 Finding unanticipated “loopholes” in the Clause, or ways to evade it; or
•	 Bribing, threatening, or otherwise manipulating lawmakers, judges, witnesses, or law 

enforcement. 

By diminishing successful firms’ power, the Clause mildly mitigates some of these risks, but it 
cannot completely prevent them. Some additional mechanisms that could help reduce these 
issues include:

•	 Selecting a venue or venues and governing law or laws with wide jurisdictional reach;
•	 Selecting a venue or venues with stable and well-functioning enforcement mecha-

nisms;
•	 Giving windfall distributors an ownership stake in the signatory;
•	 Stipulating that firms will pay for distributors’ attorney fees; or 
•	 Giving distributors access to any AI that could give signatories an advantage in litigation. 

*	 A related objection, also addressed in this subsection, is that the Windfall Clause will buy signatories political cover to get away 
with unethical behavior.
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Still, the rule of law depends on factors far beyond the purview of this single project. Further, 
the fact that the rule of law may not hold with the development of transformative AI is a broader 
concern beyond the Windfall Clause. We look forward to working with others looking to ensure 
that the rule of law persists even if truly transformative AI is achieved.

C.2. “The Windfall Clause operates like a progressive corporate income tax, 
and the ideal corporate income tax rate is 0%.”

The Windfall Clause could be designed to operate like a progressive corporate income tax.247 
Some commentators argue that the ideal corporate tax rate is 0%.248 One common argument 
for this is that corporate income tax is not as progressive as its proponents think because cor-
porate income is ultimately destined for shareholders, some of whom are wealthy, but many of 
whom are not.249 Better, then, to tax those wealthy shareholders more directly and let corpo-
rate profits flow less impeded to poorer ones.250 Additionally, current corporate taxes appear 
to burden both shareholders and, to a lesser extent, workers.251

The Windfall Clause admittedly shares this flaw: it is an imperfect tool for differentially targeting 
wealthy shareholders of successful firms. However, the Windfall Clause should not be regard-
ed as a substitute for individual taxation or giving commitments. Rather, the Windfall Clause is 
a firm-level complement to individual-level obligations.

Giving commitments targeted to firms have some desirable properties. Firms may have greater 
incentive to appear socially responsible, and thus are more amenable to the kinds of social 
pressure that a robust discussion about the Windfall Clause would bring. The pool of poten-
tially windfall-generating firms is much smaller and more stable than the number of potential 
windfall-generating individuals, meaning that securing commitments from firms would proba-
bly capture more of the potential windfall than securing commitments from individuals. Thus, 
targeting firms as such seems reasonable. However, we encourage economic analysis of the 
Clause to determine whether its incidence would unfairly burden workers or have other unde-
sirable effects not foreseen here.

C.3. “The Windfall Clause undesirably leaves control of advanced AI in pri-
vate hands.”

One might reasonably propose that all humans ought to have a say in the use of such a pow-
erful tool as windfall-generating AI. The Windfall Clause distributes windfall profits from AI but 
does not distribute control of it.* This risks exacerbating the current, plausibly undesirable 
distribution of power between firms with the technology and everyone else, leading to imbal-
anced capacities to influence the development trajectory of transformative AI. This may raise 
objections, particularly from those to whom the concentration of control of such a publicly 
consequential technology in private actors’ hands is unacceptable. 

We are sympathetic to these concerns, and indeed, acknowledge that we largely avoid dis-
cussing who ought to control advanced AI, and have instead focused on who ought to benefit 
from it. The question of control is a more complex one, invoking different legal, economic, 
and philosophical issues which deserve thorough deliberation and analysis beyond the scope 
of this report. We hope that focus on profit here will serve as a useful starting point for large 
future conversations about control of this powerful technology. It may be that such discussion 
reveals that full distribution of control of advanced AI is desirable. But this report neither makes 
nor examines that claim closely. Instead, we rest on what we hope is a modest premise that the 
fruits of one of the most transformative technologies ever—the culmination of human ingenui-
ty—ought to be shared widely.

We do, however, hold firmly that the mechanism by which windfall profits is distributed should 
be legitimate and accountable, as outlined in Section II. This is distinct from the question of 

*	 To avoid certain legal issues, even if the windfall is distributed as equity rather than debt, such equity would be nonvoting. See 
supra note 103. Therefore, even such a Clause would not distribute control of the AI.
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who should control the technology. Thus, while the question of who should control the tech-
nology is left for further discussion, the question of how decisions are made as to who should 
benefit from its bounty is affirmatively responded to in support of the appropriate distribution 
of decision-making power beyond private hands. 

D. Alternatives to and Variants of the Windfall Clause

D.1. “Windfall profits should just be taxed.”

Some might object to—or be uneasy with—extra-governmental nature of windfall profits, per-
haps arguing that the windfall should instead be taxed and spent by democratically account-
able governments.252

Taxation certainly has many merits relative to the Windfall Clause. Distributive measures that 
arise from democratic institutions are often more legitimate than extra-governmental ones.253 
Additionally, given states’ substantial resources and powers, compliance with taxation might 
be higher than compliance with the Clause. Given these merits, taxation remains a critical part 
of the larger AI policy conversation, and the Windfall Clause is not intended to be a substitute 
for taxation schemes. We also note that, as a private contract, the Windfall Clause cannot su-
persede taxation.* Thus, if a state wants to tax the windfall, the Clause is not intended to stop 
it.† Indeed, taxation efforts that broadly align with the goals and design principles of the Wind-
fall Clause are highly desirable.‡

However, there are also reasons to prefer the Clause to taxation under some circumstances. 
Particularly in the near-term, an important consideration is political tractability. Given current 
realities, we do not anticipate that legally enforceable taxation and global distribution of AI 
windfall is politically feasible, whereas beginning a conversation around a voluntary commit-
ment such as the Windfall Clause may be more so. Furthermore, all else equal, it is possible 
that signatories would be more receptive to donations rather than taxation in order to reap 
the benefits of consumers, employees, and governments perceiving signatories to be socially 
responsible.254 In other words, committing to distribute windfall through an exceptional act of 
philanthropy might benefit signatories in a way that merely complying with tax law does not. 
This makes the Clause more aligned with the incentives of firms and thus plausibly more trac-
table compared to taxation. 

The Clause is also plausibly more likely to be robust to firm lobbying efforts. In particular, if 
preemptive taxation proves intractable, attempts to implement taxation post the development 
of windfall-generating AI will be much more difficult given the scale of the resources that a suc-
cessful firm will have at their disposal.255 An ex ante commitment such as the Windfall Clause 
hopes to circumvent this issue, although there are certainly still comparable risks of well-re-
sourced firms attempting to undermine enforcement of the Clause.§

Further, a primary advantage of the Clause over most current forms of taxation is that the 

*	 And, conversely, companies cannot choose the corporate tax rate, but they can choose their own philanthropic efforts—i.e., 
corporate philanthropy is more tractable than tax reform.

†	 We leave aside a more complicated discussion of whether and how a government might be able to tax windfall profits without 
allowing the taxpaying corporation to deduct Clause obligations from its taxable income.

‡	 If a government taxes the windfall above current levels—either before or after deducting Clause obligations—signatories might 
be excessively burdened. We therefore tentatively recommend that the Clause obligation can be superseded by an appropriate 
tax, to prevent such excessive taxation of the windfall. However, it is important to think through what would be an appropriate 
tax. For example, we do not think that a poorly thought through national tax should supersede a well-designed and functioning 
global Windfall Clause, but we do think that a well-designed and broadly legitimate global tax should supersede the Clause. This 
will be a very difficult distinction to encode in the Clause itself. Rather than attempt to do so ex ante, we recommend specifying 
an ex post mechanism through which a signatory can petition to have the Clause superseded. See generally O’Keefe, supra 
note 93. An example of this could be appointing a global independent legal-ethical body that would judge whether a given tax 
should supersede (part of) the Windfall Clause. Cf. id. at 25–29 (discussing ex post third-party resolution).

§	 Readers might object that this claim is inconsistent with predictions made elsewhere in the report that there could be significant 
public backlash to windfall profits if unfairly distributed, and that this backlash might result in policy adverse to firms. Of course, 
both backlash and firm resistance thereto are possible. However, the objection is well-founded insofar as one of these forces 
is likely to win out in the end. It is difficult to predict which “side” would likely “win.” However, the conflict process itself is likely 
undesirable for all parties, since it will sink resources into a largely zero-sum fight. Thus, insofar as the Windfall Clause mitigates 
this conflict altogether, it is positive-sum.
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Clause’s distribution mechanism is international rather than national. From a public policy 
perspective, global philanthropy can better promote international cooperation and benefit, 
whereas national taxation efforts would tend to overwhelmingly benefit the taxing nation’s 
citizens rather than being globally (and therefore more effectively)256 distributed.257,* To ensure 
that their citizens benefit, then, non-host nations must find a way to tax (or otherwise appropri-
ate) the benefits from AI. Not all nations will be able to do this, however, and hence the host na-
tion will reap most of the rewards of hosting a successful firm. The Windfall Clause could avoid 
this by distributing benefits globally, not just overwhelmingly to the citizens of the firm’s nation.

Finally, the most effective philanthropic initiatives can often accomplish more good per dollar than 
national governments,258 in part given the existing inequality between nations paired with the 
strength of parochial interests.259 Indeed, it appears difficult to convince national governments 
to fund more-cost-effective international projects over less-cost-effective domestic ones (as ev-
idenced by the fact that they often choose not to under current conditions).260 As such, if one 
were concerned about the efficacy of windfall distribution, an extra-governmental initiative such 
as the Windfall Clause may in some circumstances be more successful on this measure. Further, 
if it were the case that national governments could spend windfall profits more effectively than 
private philanthropy, then distributors could simply remit payment to those national governments. 

To summarize, we are sympathetic to concerns about charitable accountability, legitimacy, 
egalitarianism, and effectiveness. It is somewhat unclear whether the Windfall Clause is pref-
erable to taxation on these measures, although there are reasons to believe that it could be 
under current circumstances. Nevertheless, we are certainly open to taxation policies that 
accomplish the Clause’s goals.

D.2. “We should rely on antitrust enforcement instead.”

One might hope that antitrust law will remedy any potential AI-services monopoly.261 Indeed, 
past corporate behemoths faced intense antitrust scrutiny, leading to several large dissolu-
tions.262 If that did happen, the necessity of the Clause would indeed be diminished263 because 
it would address some issues associated with concentration of economic power. 

However, it is not obvious that antitrust would be an appropriate or available tool for address-
ing a windfall-generating firm. The most important reason for this is that mere size or acquisi-
tion of monopoly power is not actionable under current antitrust law:

The mere possession of monopoly power, and the concomitant charging of 
monopoly prices, is not only not unlawful; it is an important element of the 
free-market system. The opportunity to charge monopoly prices—at least for 
a short period—is what attracts “business acumen” in the first place; it induces 
risk taking that produces innovation and economic growth. To safeguard the 
incentive to innovate, the possession of monopoly power will not be found un-
lawful unless it is accompanied by an element of anticompetitive conduct.264

Thus, current265 American antitrust law could not address a mere AI monopoly unless it had 
acquired that monopoly via prohibited anticompetitive conduct. If, as we hypothesize,266 AI 
services are a natural monopoly, then an AI-services monopoly could result without prohibited 
anticompetitive conduct. The Windfall Clause is most useful in such a scenario.

Ex post regulation of that monopoly might be desirable.267 However, depending on the circum-
stances, the Windfall Clause could make such regulation either:

1.	 Less necessary, because harms from an AI monopoly would be mitigated268 and bene-
fits from monopoly profits widely shared;† or 

*	 Furthermore, since already-wealthy nations will probably be the homes of windfall-generating companies, taxation would most 
likely redistribute windfall almost entirely within the wealthiest nations.

†	 Citizens would then have to weigh the costs of regulation (in the form of decreased windfall) against the benefits thereof (the 
erosion of monopoly).
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2.	Easier, because the wealth of the monopoly and its shareholders (and therefore their 
political power) would be diminished.* 

Relatedly, part of the appeal of the Windfall Clause (as opposed to new laws to deal with po-
tential AI market power) is that it could solve some problems associated therewith269 with min-
imal government intervention. Thus, under some circumstances, the Clause could be a more 
tractable intervention than promoting new monopoly laws.

D.3. “We should establish a Sovereign Wealth Fund for AI.”

Another approach is to redistribute capital. One such proposed mechanism has been called 
the “Sovereign Automation Fund (SAF)”,270 analogizing to the sovereign wealth funds we dis-
cuss above.271 The idea is that some public-benefiting group (either a government or a non-
profit) would acquire shares in AI companies.272 That group would then distribute inalienable 
voting rights to some set of constituents (e.g., all people in the world) to provide democratic 
control over the pooled shares.273 The constituents would also receive dividends from the 
SAF.274

The SAF has advantages and disadvantages relative to the Windfall Clause. One advantage is 
that the SAF immediately affects all signatories.275 This is an advantage because it ensures that 
signatories are habituated to complying with the SAF and does not distort new investors’ re-
turns, whereas the Windfall Clause does not affect signatories until they reach very high profit 
levels.276 Thus, as a signatory approaches such high profits, it might “more strongly resist[]” the 
Clause than the SAF.277

The SAF has many other desirable features, some of which it shares with the Windfall Clause. 
First, like the Windfall Clause, the SAF would be “based on an asset that should appreciate as 
automation and wealth in AI companies grows . . . .”278 Second, the SAF as described above 
would give everyone actual and inalienable partial control over AI, not just money.279

However, the SAF also has disadvantages. The immediate nature of the SAF raises its costs. 
Earlier obligations are more probable obligations and are therefore a higher expected cost 
to the signatory. The fact that Windfall Clause obligations vest at only very high profit levels 
dramatically reduces the expected cost of those obligations, and therefore might make firms 
more amenable to the Clause. 

Furthermore, corporate directors are likely to react negatively to an SAF attempting to acquire 
a significant voting share of the corporation, and could be incentivized to use a “poison pill” to 
prevent such an acquisition.280 Poison pills commonly prevent acquisition of shares as low as 
10–15%281—far lower than an SAF would need to globally distribute meaningful control over AI 
firms. Furthermore, acquiring and actively managing significant stakes in multiple competing 
AI firms could trigger antitrust scrutiny of the SAF.282 

A related downside to the SAF is that buying meaningful stakes in relevant technology compa-
nies would be extremely expensive. Indeed, for some relevant corporations, such as Alphabet, 
this would be impossible due to their corporate structure.283 

Governmental acquisition of firm shares might avoid these problems.284,285 However, this would 
face intense political opposition as a perceived violation of liberal international norms against 
expropriation.286 Further, such an acquisition could be subject to legal challenge as a taking 
requiring just compensation to the firm (at least if done in the US).287

A Windfall Clause that uses an SAF-like structure for distributing the windfall might ultimately 
be desirable. However, as with other specific distribution proposals, we leave that discussion 
for a later date.

*	 Public-benefit organizations funded by the Windfall Clause could also operate as an effective countermeasure to lobbying by the 
monopoly.
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D.4. “We should implement a Universal Basic Income instead.”

One possible variant* of the Windfall Clause is a firm-funded Universal Basic Income (UBI) pro-
gram.288 Certainly, one of the Windfall Clause’s major advantages is that it retains the flexibility 
to distribute funds in whatever way is globally welfare-maximizing. While it is plausible that a 
UBI could be a suitable distribution mechanism in this vein, it is unlikely to be sufficient.

A UBI program could be a great boon for humanity. For example, evidence-based charity eval-
uator GiveWell289 finds that, commonsensically, cash transfers are very effective at ameliorat-
ing poverty.290 Distributing cash also has intuitive appeal and might avoid some of the account-
ability and oversight problems associated with other distribution proposals.

However, UBI has some shortcomings. One is that some programs appear to do more good 
than UBI-like cash transfers. GiveWell’s recent cost-effectiveness analyses conclude that sev-
eral health interventions—such as deworming and malaria prevention—are more cost-effective 
than cash grants.291 Thus, implementing a UBI-only distribution plan could fail to maximize total 
welfare. 

A related reason why a UBI-only windfall distribution plan would be suboptimal is that UBI 
is unlikely to adequately spur investment in certain goods, such as public goods.292 Windfall 
distributors charged with maximizing total welfare might therefore be able to achieve better 
results through investing in public goods rather than through cash grants. However, new inno-
vations in public goods funding like “Liberal Radicalism” could capture many of the benefits of 
UBI while also incentivizing public goods funding.293 We are enthusiastic about the possibility 
of using the Windfall Clause to experiment with this and other modes of distributing benefits 
both widely and collectively.

Finally, UBI seems necessarily (as a “universal” program) poorly targeted towards the particular 
harms that advanced AI could cause.294

Thus, if UBI is to be a part of the distribution plan, it should not be its entirety.

*	 Strictly speaking, this could be a “permutation” rather than a true “alternative” because the Windfall Clause could simply imple-
ment a UBI program. Indeed, our Windfall Trust proposal, infra app. II(B), approximates this.
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CONCLUSION
Artificial Intelligence may be poised to fundamentally change the nature of the global econo-
my. While these changes may bring unprecedented bounty and improve quality of life across 
the world, they also involve risks and potential turbulence. One challenge, then, is the sub-
stantial uncertainty in predictions about the timing, nature, and effects of these changes. In the 
face of such uncertainty, sound preparation demands that we invest in solutions for multiple 
scenarios.

One possible future is a scenario in which advanced AI services result in unprecedented 
“windfall” profits that accrue to a very small number of actors. This scenario is highly undesir-
able, not only because humanity at large will have borne the risk of innovations along the way, 
but also because the creation of such wealth might be accompanied by mass unemployment 
and other occurrences that increase human suffering. 

The Windfall Clause aims to address the downsides of such a scenario, if the development of 
truly windfall-generating AI were to occur. With further refinement, the Windfall Clause could 
be a significant, credible, and tractable way for AI firms to direct their inventions towards the 
enrichment of humanity generally and still reap substantial rewards for doing so. 

The distributive implications of AI remain both pressing and unclear. We hope that this re-
port contributes an ambitious and novel policy proposal to an already rich discussion on this 
subject. We look forward to engaging with respondents, whose wide-ranging priorities and 
concerns will strengthen this effort. More important than this policy itself, though, we look 
forward to continuously contributing to broader conversations on the economic promises and 
challenges of AI, and how to ensure AI benefits humanity as a whole.
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APPENDIX I: OTHER LEGAL ISSUES
In this Appendix, we outline further legal issues that warrant attention in considering the de-
sign and implementation of the Windfall Clause. 

A. Bindingness
Signatories’ obligations under the Clause would be binding. First, as discussed above, the 
Clause could impose obligations on distributors, such as publicizing the philanthropic efforts 
of the signatories and setting up philanthropic programs.295 In such a case, the Clause would 
be a regular binding contract.296

Even if the Clause is purely donative (i.e., unsupported by return consideration by the distrib-
utors), it would be binding under the doctrine of promissory estoppel. The Restatement (Sec-
ond) of Contracts § 90 contains the doctrine of promissory estoppel: 

(1) A promise which the promisor should reasonably expect to induce action 
or forbearance on the part of the promisee or a third person and which does 
induce such action or forbearance is binding if injustice can be avoided only 
by enforcement of the promise. The remedy granted for breach may be limit-
ed as justice requires.

(2) A charitable subscription [i.e., promise to donate] . . . is binding under Sub-
section (1) without proof that the promise induced action or forbearance.297

In comments thereto, the Restatement explains:

One of the functions of the doctrine of consideration is to deny enforcement 
to a promise to make a gift. Such a promise is ordinarily enforced by virtue of 
the promisee’s reliance only if his conduct is foreseeable and reasonable and 
involves a definite and substantial change of position which would not have 
occurred if the promise had not been made. In some cases, however, other 
policies reinforce the promisee’s claim. Thus the promisor might be unjustly 
enriched if he could reclaim the subject of the promised gift after the promi-
see has improved it.

Subsection (2) identifies two other classes of cases in which the promisee’s 
claim is similarly reinforced. American courts have traditionally favored chari-
table subscriptions and marriage settlements, and have found consideration 
in many cases where the element of exchange was doubtful or nonexistent. 
Where recovery is rested on reliance in such cases, a probability of reliance is 
enough, and no effort is made to sort out mixed motives or to consider wheth-
er partial enforcement would be appropriate.298

The following illustrate application of this rule:

16. A orally promises to give her son B a tract of land to live on. As A intended, 
B gives up a homestead elsewhere, takes possession of the land, lives there 
for a year and makes substantial improvements. A’s promise is binding.299

17. A orally promises to pay B, a university, $100,000 in five annual install-
ments for the purposes of its fund-raising campaign then in progress. The 
promise is confirmed in writing by A’s agent, and two annual installments are 
paid before A dies. The continuance of the fund-raising campaign by B is suf-
ficient reliance to make the promise binding on A and his estate.300

Since Signatories to the Windfall Clause “should reasonably expect [the Clause] to induce 
action or forbearance on the part of the promisee or a third person” (such as a distributor), the 
Clause would be binding under this provision of the Restatement.301 
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Some major jurisdictions—such as California302 and New York303—deviate slightly from the Re-
statement approach to charitable subscriptions by still requiring actual “action or forbearance” 
by the promisee or a third party. The Clause would be binding even under these regimes, how-
ever, since actions like setting up distributors to eventually receive windfall or inducing other 
potential firms to sign onto the Clause would constitute adequate consideration even under 
these more restrictive regimes.

B. Injunctive Relief
One potential failure mode for the Windfall Clause would be a court enjoining304 the donations. 
The most obvious way this could happen would be that a firm obtains windfall profits, but a 
disgruntled shareholder files a derivative action to try to enjoin the obliged donations as a 
violation of the corporation’s fiduciary duties. We explain here why we think such a challenge 
would be unlikely to succeed under Delaware law.

“To succeed in a request for a permanent injunction, a party must show [1] actual success on 
the merits; [2] that it would suffer irreparable harm if the injunction is not granted; and [3] that 
the balance of the equities favors it.”305 Injunction is an equitable remedy,306 meaning that the 
Chancery Court retains wide discretion over whether to grant injunctive relief.307 As the third 
prong of the injunction test suggests, courts in equity weigh general fairness when deciding 
whether to grant an injunction.

B.1. Explication of Injunction Test

As we argued above,308 we believe that a shareholder challenge to the Windfall Clause would 
fail on the merits. We therefore focus on the second (irreparable harm) and third (balance of 
equities) prongs here, to show why such a challenge would not warrant injunctive relief even 
if it was successful on the merits.

B.1.i. Irreparable Harm

A court will issue an injunction only if the plaintiff can demonstrate that she will suffer “irrep-
arable harm” unless the court issues an injunction. “Irreparable harm” is a legal term of art, 
defined by the Delaware courts. Irreparable harm exists only when an award of monetary dam-
ages could not fairly and reasonably compensate the plaintiff,309 including when such an award 
would rely upon speculation as to the extent of the harm suffered.310 For example, loss of a 
unique strategic business opportunity can constitute irreparable harm.311 However, neither the 
possibility of great injury alone312 nor the “mere apprehension” of uncertain future damages313 
constitute irreparable harm. To receive an injunction, the plaintiff must show a “reasonable 
apprehension” of a future wrong.314

Importantly, there is a “well-recognized legal principle that equity will enjoin a threatened breach 
of fiduciary duty.”315 Delaware courts have not explicated this basis for injunctive relief much,316 
but it appears to be a per se rule: any threatened breach of fiduciary duty will support injunctive 
relief, even if the consequences of the breach would not otherwise constitute irreparable harm.317

B.1.ii. Balance of Equities

A court will issue an injunction only when the harms from an injunction do not outweigh the 
harms to the plaintiff that an injunction will prevent.318 In performing this balancing test, a court 
may consider harms to the public and innocent third parties.319 A court in equity will also refuse 
to issue an injunction when it would affect the rights of parties not before the court.320

B.2. Application to Windfall Clause

A Delaware court will not enjoin a contract containing a Windfall Clause. Although executing 
of such a contract in violation of fiduciary obligations is arguably a per se irreparable harm, a 
court of equity will not abrogate the contractual rights of innocent third parties.
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B.2.i. Irreparable Harm

The harm of losing windfall profits is not itself irreparable. Since the loss is purely monetary 
and easily calculable, it is classically inappropriate for injunctive relief.

The more likely basis for enjoining a Windfall Clause is that windfall payments would consti-
tute a “threatened breach of fiduciary duty.”321 Analytically, the probability of injunctive relief 
on this basis depends on what, exactly, the “threatened breach” is. Two possibilities exist: 
agreeing to a Windfall Clause and performing a Windfall Clause to which the corporation 
already agreed.

A court will not enjoin mere agreement to a Windfall Clause. This is for two reasons. First, such 
an agreement would not, on its own, constitute a breach of fiduciary duty unless windfall prof-
its were imminent, for reasons explained above.322

Relatedly, given the current improbability of any specific firm generating windfall profits, mere 
agreement to a Windfall Clause would support, at most, “mere apprehension” of a future harm. 
Thus, no “reasonable apprehension” of irreparable harm would exist at the time of the agree-
ment itself.

Performing a Windfall Clause in violation of fiduciary obligations, if possible,* would constitute 
an irreparable harm under the per se rule of duPont. Thus, whether a court would enjoin per-
formance of a Windfall Clause turns on whether the balance of equities favors an injunction.

B.2.ii. Balance of Equities

A court will not enjoin performance of a binding Windfall Clause, even if such performance vi-
olates fiduciary duties. This is because a court in equity considers how an injunction will affect 
innocent third parties. Enjoining performance of a Windfall Clause would severely harm the 
innocent donee and public, so a court of equity is very unlikely to do so.

More specifically, courts in equity will virtually never abrogate contractual rights of an innocent 
third party. “Equity follows the law . . . .”323 This means that “courts of equity will recognize and 
give effect to all legal rules in their proper sphere . . . and that, beyond that, the policies re-
flected in rules of law will be extended to equitable estates by analogy where appropriate.”324 
Thus, “[e]quity can not . . . abrogate a legal right contracted for by a party.”325 This principle is 
well-recognized outside of Delaware too.326

Consider, for example, In re El Paso Corp. Shareholder Litigation327 That case addressed a 
proposed merger between El Paso and Kinder Morgan:328 

[T]he parties entered into [a] “Merger Agreement.” The Merger Agreement 
contain[ed] a commitment from El Paso to assist Kinder Morgan in the sale 
of [El Paso’s fossil fuel extraction and production] business, which Kinder 
Morgan hoped could be accomplished before the closing of the Merger. The 
Merger Agreement also contain[ed] a “no-shop” provision preventing El Paso 
from affirmatively soliciting higher bids, but g[ave] the Board a fiduciary out in 
the event it receive[d] a “Superior Proposal” from a third party for more than 
50% of El Paso’s equity securities or consolidated assets.329

Plaintiffs moved for a mandatory injunction that contravened the terms of the Merger Agree-
ment.330 The court found probable success on the merits331 and likely irreparable harm.332 How-

*	 Note the peculiar result that follows if this is indeed possible: agreeing to a Windfall Clause should be permissible, see supra § III, 
but following through on that commitment might not be. This seems contradictory: either a fiduciary cannot contract to do some-
thing that might violate their fiduciary duties (no matter how unlikely such a contingency is), or a transaction that would otherwise 
violate fiduciary obligations is permissible if it is the result of a business judgment that was reasonable in expectation. Given that 
corporate fiduciaries must often make decisions on the basis of expected value, and that some such decisions will inevitably 
turn out to have been poor deals for the corporation ex post, the latter interpretation should be correct. Thus, we expect that, 
where agreement to a Windfall Clause is protected by the Business Judgment Rule, Delaware law does not require fiduciaries 
to breach the Windfall agreement when performance thereof would commit the corporation to donate what would otherwise be 
“unreasonable” amounts of money.



36

ever, the court refused an injunction on the balancing prong of the equity test.333 This was 
because of the form of the requested injunction:

[P]laintiffs want an odd mixture of mandatory injunctive relief whereby I affir-
matively permit El Paso to shop itself in parts or in whole during the period 
between now and June 30, 2012, in contravention of the no-shop provision of 
the Merger Agreement, and allow El Paso to terminate the Merger Agreement 
on grounds not permitted by the Merger Agreement and without paying the 
termination fee set forth in the Merger Agreement, but then to lift the injunc-
tion and then force Kinder Morgan to consummate the Merger “if no superior 
transactions emerge.”334

In finding such a proposal inequitable, the court held that “that sort of injunction would pose 
serious inequity to Kinder Morgan, which did not agree to be bound by such a bargain.”335

Courts do sometimes consider enjoining fundamental corporate transactions that have already 
begun, but almost always before closing, when parties’ legal rights have fully vested. 

A notable exception to this is the Chancery Court’s decision in the famous Revlon case.336 
There, Revlon’s board tried to defend against a hostile takeover by granting to a friendly bid-
der a “lock-up” option to purchase valuable assets and a breakup fee in case the friendly deal 
failed.337 The court preliminarily enjoined escrowing and transfer of the lock-up assets and 
cancellation fee,338 despite the friendly bidder’s contractual rights thereto.339 The court held 
that “[i]n terms of relative hardship to the parties the need for both bidders to compete in the 
marketplace far outweighs the limiting of [the friendly bidder]’s contractual rights.”340 However, 
other language from the case suggests that the court did not view the friendly bidder as a truly 
innocent third party: “[the friendly bidder] and Revlon considered the [asset lock-up and break-
up fee] as combined security to [impermissibly] secure the exclusion of [the hostile bidder] 
from further participation.”341 

A plaintiff unsuccessfully asked the Chancery Court to rescind342 a consummated merger in 
Arnold v. Society for Savings Bancorp, Inc.343 Earlier in the same case, the Supreme Court 
held that directors of the target corporation impermissibly made misleading statements in the 
merger proxy statement.344 However, the directors bore no personal liability due to a §102(b)
(7) waiver.345 On remand, plaintiffs sought to rescind the merger. In an unpublished opinion, the 
Chancery Court roundly rejected this as inequitable:

The equities in this case do not justify the extraordinary remedy of rescis-
sion. Rescission of the merger would unduly harm the acquiror, BoB, who has 
relied on the finality of the merger. Plaintiff has yet to demonstrate that BoB 
engaged in any unlawful or improper activities in carrying out the merger. 
BoB did not ignore Plaintiff’s claims and pursue an improper merger. Before 
BoB completed the merger, this Court had ruled that Plaintiff’s claims lacked 
a reasonable probability of success on the merits. Until Plaintiff demonstrates 
otherwise, I consider BoB an innocent party who acquired Bancorp in good 
faith in an arms-length transaction. A court of equity should protect the rights 
of an innocent acquiror, just as commercial law protects the rights of a good 
faith purchaser. On the present record, I believe it would be manifestly unfair 
to BoB for the Court to rescind the merger. If Plaintiff can prove his aiding and 
abetting claim against BoB, then the balance of the equities may change. Nev-
ertheless, practical obstacles would still prevent rescission of the merger.346

Note, however, that the court cites its prior rejection of plaintiff’s injunction request347 as evi-
dence of its good faith. This suggests that absent such a ruling, its claim to good faith would 
be weaker, though probably still sufficient.

Another Delaware case to explicitly address the issue of vested merger rights is Jedwab v. 
MGM Grand Hotels, Inc.348 In that case, Kirk Kerkorian was a controlling shareholder of MGM 
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Grand Hotels.349 At Kerkorian’s direction, MGM “entered into an agreement with Bally Manufac-
turing Corporation . . . contemplating a merger between a Bally subsidiary and [MGM].”350 The 
MGM board approved the proposed merger.351

A preferred stockholder asked the court to enjoin the transaction on the grounds that it “ap-
portion[ed] the merger consideration [un]fairly among classes of the company’s stock.”352 The 
court refused the injunction on the grounds that the plaintiff failed to satisfy the first prong of 
the injunction test.353 In dicta on the balancing prong, however, the court wrote that “Bally’s 
contract rights—while not dispositive—present an additional circumstance supporting the de-
nial of the pending motion.”354 It paid similar deference to “the interests of the public common 
stockholder . . . to have the proposed merger effectuated without judicial interference.”355 This 
presumably refers to the payment such shareholders were to receive from the sale.356 In an 
accompanying footnote, the court explained that “[h]istorically courts of equity have accorded 
great deference to the rights of bona fide purchasers from trustees who have no notice of a 
breach of trust.”357

In light of all of the above evidence, it is very unlikely that a court of equity will enjoin per-
formance to which a Windfall Clause distributor has a contractual right. Since the distributor 
would have such a right, the Delaware Chancery Court would not enjoin performance of the 
Clause.

C. Timing of a Challenge
For equitable claims, such as breach of fiduciary duty, the statute of limitations is not con-
trolling.358 Instead, courts in equity apply the doctrine of “laches,” which “‘operates to prevent 
the enforcement of a claim in equity if the plaintiff delayed unreasonably in asserting the claim, 
thereby causing the defendants to change their position to their detriment.’”359 “This doctrine 
‘is rooted in the maxim that equity aids the vigilant, not those who slumber on their rights.’”360

Nevertheless, since “equity follows the law,” “absent unusual circumstances, the analogous 
statute of limitations will be given great weight in deciding whether the plaintiff’s claim is 
barred by laches.”361 “The analogous limitations period for a breach of fiduciary duty claim 
is three years.”362 The three-year limitations period also “applies [by analogy] to shareholder 
derivative actions which seek recovery of damages or other essentially legal relief.”363 The lim-
itations period starts (i.e., the cause of action “accrues”) “at the time of the wrongful act, even 
if the plaintiff is ignorant of the cause of action.”364

Importantly for the purposes of a Windfall Clause, the continued performance of a challenged 
contract does not count as a continuing wrong. The case Kahn v. Seaboard Corp.365 addressed 
an allegedly self-dealing contract entered into in 1986.366 The contract chartered seven Sea-
board vessels for ten years.367 Plaintiffs filed suit in 1990 (i.e., more than three years after the 
alleged improper transaction)368 under the theory that continued performance of the conflicted 
transaction constituted a continuing wrong, rendering the action timely.369 The court rejected 
this argument:

The wrong attempted to be alleged is the use of control over Seaboard to 
require it to enter into a contract that was detrimental to it and beneficial, 
indirectly, to the defendants. Any such wrong occurred at the time that en-
forceable legal rights against Seaboard were created. Suit could have been 
brought immediately thereafter to rescind the contract and for nominal dam-
ages which are traditionally available in contract actions. Complete and ade-
quate relief, if justified, could be shaped immediately or at any point thereafter.

This type of case is unlike a continuing tort where the defendant continues, 
without right, an action injurious to plaintiff. Where a continuing wrong acts 
as an answer to the defense of limitations it is typically the case that plaintiff 
can prove her claim by reference only to actions within the limitations period. 
Thus, for example, if plaintiff is complaining about a nuisance (a noise for ex-
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ample) emitted by a neighboring plant for, say five years, plaintiff can prove 
her claim by proving the elements of the claim which occur daily or weekly or 
whenever, within the limitation period. It is irrelevant for limitations purposes 
that these daily or weekly invasions have been going on for years. Here, how-
ever, the “continuing wrong” is performance of a contract. It is implicitly admit-
ted that payments were made by Seaboard as provided in the contract. There 
is no claim that payments in excess of those contemplated by the time charter 
have been made. So long as the time charter is not rescinded, the payments 
it calls for are legal obligations, not wrongs. Thus, unlike a continuing wrong 
the only liability matter to be litigated involves defendants’ 1986 actions in 
authorizing the creation of these contract rights and liabilities.370

Thus, potential derivative suit plaintiffs would have three years from the time the Clause is 
signed to challenge it. This means that late-stage challenges to the Clause are very unlikely to 
succeed under now-existing law.
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APPENDIX II:  THREE SKETCHES OF POSSIBLE 
WINDFALL DISTRIBUTION SYSTEMS
This Appendix briefly lists three different forms a windfall distribution system could take in light 
of the desirable characteristics as outlined in Section II. These three proposals for distributors 
are outlined along with explanation of each proposal’s various features, especially as they 
relate to the public policy and firm motivations for the Clause.371

We stress that each of these is, at this stage, a mere sketch of a proposal. Once firms agree to 
the Windfall Clause, distributors might include any of these, each of these, some hybrid of each, 
or something else entirely.* We look forward to further public engagement on how to optimally 
distribute proceeds from the Windfall Clause. We specifically examine four features of each plan:

1.	 Its structure;
2.	 Its functioning: what distributors’ goals will be and how they will accomplish them; 
3.	 Its accountability and legitimacy: how the plan’s distributors will be kept safe from 

improper interference with its mission and have broad approval from ultimate benefi-
ciaries;† and

4.	 How the plan will advance firms’ interests.

A. Global Wellbeing Windfall Fund
Under this plan (the Global Wellbeing Windfall Fund, or GWWF), the distributor is a multimem-
ber body with the goal of finding and funding effective welfare-maximizing projects.

A.1. Structure

The GWWF is a multimember funding body.‡ GWWF members—which we will call “manag-
ers”—collaboratively identify and give grants to promising projects to improve global wel-
fare:372

Figure 1: Global Wellbeing Windfall Fund Payment Flow

*	 One might draw further inspiration from the alternatives we examine infra § V(D).
†	 Given the large amounts of money potentially at stake, designing accountable distribution systems is extremely important.
‡	 The reasons for having multiple members are discussed in the next subsection.
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A.2. Functioning

The GWWF would have the general goal of making grants based on empirical evidence and 
with the aim of maximizing global welfare. This goal could be constrained or broadened as po-
litically feasible,* but at minimum should also explicitly entail commitments to the observation 
of human rights in pursuit of its mission.

GWWF managers would be experts in welfare-relevant fields such as public health, public pol-
icy, economics, and psychology.† They could function individually or in interdisciplinary teams.‡ 
The experts would only release funding to highly cost-effective programs.373

A.3. Accountability and Legitimacy

The GWWF would control a lot of money. Our aim is to enable them to use that money to max-
imize welfare, free from inappropriate outside interference that would direct the funds towards 
parochial or corrupt uses. The GWWF could implement a number of features to accomplish 
this. Security measures the GWWF could use include:

•	 Requiring that grants be approved by multiple374 or a majority of GWWF managers;
•	 Enabling other GWWF managers to veto suspicious grants (if a majority is not re-

quired);
•	 Recruiting managers from and domiciling managers in different countries, to prevent a 

single country from exercising undue influence over grantmaking decisions;§
•	 Preventing managers from approving grants that primarily benefit their own nation or 

their host nation;
•	 Anonymizing voting on whether to fund certain projects;375

•	 Limiting the amount of funding that a single nation can receive, or which a single grant 
can convey;¶ and

•	 Establishing procedures for removing and replacing corrupted GWWF managers. 

Apart from these accountability features, the GWWF could make use of a novel accountability 
structure proposed in a law review article by Geoffrey A. Manne: “contract plaintiffs.”376 The 
problem that Manne seeks to address is limited legal oversight of charities: usually, only state 
attorneys general have standing to sue nonprofit managers for misuse of funds, but they have 
poor incentives to do so.377 Thus, Manne proposes a contractual solution wherein nonprofits 
are required by charter to give a third party (the “contract plaintiffs”) the right to monitor and 
sue their managers for failure to advance the purposes of the nonprofit.378 Including such a 
requirement in the GWWF’s charter(s) would ensure their strict adherence to the charitable 
goals of the GWWF.379

A.4. Firm Interests

A successful firm would benefit from the GWWF by having its brand directly associated with 
extremely effective global wellbeing projects. To help the firm promote this connection, the 
GWWF could be required to release information (e.g., videos, photographs, reports) about 

*	 For example, it could or could not include animal welfare and the welfare of future human generations. Grounding GWWF-fund-
ed projects in existing consensus commitments (for example, the United Nations’ Sustainable Development Goals, cf. infra app. 
II(C)) could garner greater consensus for the GWWF and its activities. 
National diversity could also be important. For example, the most effective philanthropic opportunities are concentrated in the 
world’s poorest nations. See Your Dollar Goes Further Overseas, supra note 256. However, residents of other nations might 
object to receiving no aid, even if such a scheme is welfare-maximizing. To ensure the political and geopolitical feasibility of the 
scheme, therefore, the Clause could specify that projects in every country will receive a set amount of money per year, possibly 
in proportion to their population.

†	 Where appropriate (e.g., for large, controversial, or speculative grants), the managers could be permitted or even required to hire 
domain-area experts for further consultation.

‡	 If the functional unit of the GWWF was teams, rather than individuals, then the GWWF security measures would apply to teams.
§	 For maximum security, these should ideally be countries that have a strong rule of law; that respect contract rights; that have ad-

equate self-defense forces; and that are unlikely to coordinate with many other hosts. Of course, diversity of membership could 
provide additional legitimacy and decision-making benefits.

¶	 Much as ATMs limit depositors’ daily withdrawals. The idea is that if a country successfully corrupts a single grant or GWWF 
manager, the damage will be limited. Since in some (indeed, perhaps many) cases grants will be urgently needed, this limitation 
could perhaps be waived pending approval by a supermajority of other managers.
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its projects that would help the firm publicize its charitable activities. Grants could also be 
conditional on publicizing the firm’s connection to the project, to directly garner goodwill from 
project beneficiaries.

B. Windfall Trust
This distributor proposal would democratically distribute the windfall through a “Windfall 
Trust.”*,380

B.1. Structure

This plan would distribute windfall money to a trust† over which all living people would be 
equal beneficiaries. Once the Windfall Clause is triggered, the successful firm will distribute 
windfall payments to Windfall Trust. All living individuals (or perhaps all adults) would be ben-
eficiaries of the Trust:

Figure 2: Windfall Trust Payment Flow

B.2. Functioning

As its name suggests, Windfall Trust will function much as a regular trust, operating for the fi-
nancial benefit of its beneficiaries—i.e., everyone. As such, it will have a wide variety of tools at 
its disposal to improve its beneficiaries welfare, including distributing a windfall as required by 
the terms of the Trust and investing for the benefit of future beneficiaries.381 The result, there-
fore, would be a trust working to enrich all humans through means consistent with any public 
benefit restrictions in its charter.

*	 We do not have a specific single jurisdiction in mind when describing Windfall Trust. Some of what follows is therefore necessari-
ly stylized, though on occasion we note how aspects of this proposal interact with particular relevant legal regimes. However, we 
are optimistic that what follows is generally feasible as a matter of law.

†	 We are intentionally leaving for a later date more complicated discussions about implementing such a trust. Open issues would 
include whether such a trust could qualify as charitable and the issue of creating and administering a trust for such a large num-
ber of people.
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B.3. Accountability and Legitimacy

As with the GWWF, the Windfall Trust should be domiciled in a country with low risk of nation-
alization or expropriation. Furthermore, again like the GWWF, the Clause could hedge against 
nationalization and expropriation by designating multiple Windfall Trusts in different nations, 
with a mechanism for cutting windfall flows off from corrupted Trusts and creating new ones if 
necessary.

Beneficiaries would also be able to hold trustees of the Trust accountable through traditional 
means of fiduciary accountability.382 Thus, they would hopefully feel that the Trust’s manage-
ment is legitimately serving their interests.

B.4. Firm Interests

All Windfall Trust beneficiaries—i.e., everyone—would have a reason to have goodwill towards 
a successful firm (or at least to not feel animus towards it). Additionally, per its terms (and per-
haps subject to the assent of a majority of living beneficiaries), the Windfall Trust could poten-
tially offer a lucrative buyout of the firm or its assets, thus allowing the firm to recoup some of 
their commitments under the Clause. This makes the Windfall Trust potentially more appealing 
than the other distribution proposals here, since it would allow some of the pledged windfall 
to flow back to the firm’s investors.*

C. AI for Good Fund

The AI for Good Fund (AI4G) is inspired by existing proposals (also under the name “AI for 
Good”) to use AI to advance humanitarian causes like the United Nations’ Sustainable Devel-
opment Goals (SDGs).383,† The UN Secretary General called for such an approach in his 2018 
Strategy on New Technologies.384

*	 Of course, ex post those investors would have been better off if the firm had never signed the Clause. But, all else equal, they 
are arguably better-off under the Windfall Trust proposal than under, e.g., the GWWF, since the Windfall Trust proposal could 
redirect some of the pledged windfall back to the firm and therefore its shareholders through a buyout or asset acquisition, 
whereas the GWWF could not.

†	 As the SDGs are accomplished (either due to the efforts of the AI4G or because we accomplish them before the Windfall Clause 
is triggered), the set of challenges addressed by the AI4G could expand to include advancement of other global consensuses, 
such as human rights treaties, nonproliferation treaties, and environmental treaties.
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C.1. Structure

AI4G would consist of several “pods,” each of which is tasked with using AI to advance the 
SDGs.385 An Oversight Body would have the authority to allocate funding to create, monitor, 
combine, split, and retire pods based on performance and changing needs. To avoid possible 
redundancy,* pods would not be targeted at a specific SDG but would rather focus on a do-
main of AI applications relevant to the SDGs. For example:

Figure 3: AI for Good Fund Payment Flow

Each pod would be authorized to use its funding to pursue its mission by, e.g., hiring domain 
experts, hiring AI researchers, creating training data (e.g., hiring people to demonstrate certain 
tasks in robotics), paying for access to compute, paying for access to existing AI systems, pay-
ing for overhead, building national and local capacity to implement identified solutions, and 
paying for expert advisors.†

C.2. Functioning

Pods would have broad latitude in how they choose to pursue their mandate, provided that 
they consult appropriate experts, use or address‡ AI in their work, and tether their work to the 
advancement of the SDGs or similar consensus goals (as determined by the Oversight Body).

*	 For example, the first three SDGs (“[e]nd poverty in all its forms everywhere,” “[e]nd hunger, achieve food security and improved 
nutrition, and promote sustainable agriculture,” and “[e]nsure healthy lives and promote well-being for all at all ages,” see id.) are 
related problems and presumably have related solutions. It would therefore be counterproductively duplicative to have a distinct 
pod for each.

†	 Some of this (e.g., existing AI systems) could come from the firm. However, the public might react negatively to pods paying the 
firm for help in accomplishing the SDGs. The Clause could therefore allow the firm to deduct in-kind donations to AI4G from 
its Clause obligations. Although this would be economically equivalent to pods paying for services from the firm, this altered 
scheme might be received better by the public. To avoid corruption of the altruistic ends of AI4G, however, in-kind donations 
from the firm should be allowed only if the pod requests them—i.e., if they are the most effective means for advancing the pod’s 
mission.

‡	 For example, one pod might be dedicated to alleviating automation-induced unemployment. Such a pod could—but need not—
use AI in its work. For example, it could instead pay people to perform socially valuable tasks for which no natural market exists 
(and which automation cannot easily replace), such as becoming more educated or engaging with their community. (Similar 
schemes have been suggested in, e.g., Ford, supra note 6, at 172–93; Posner & Weyl, supra note 204, at 205–49; Rifkin, 
supra note 6, at 236–74.)

Successful Developer

Oversight Body

Health  
Sciences Pod

Automatic Payments to

Funding and Monitoring

Environmental  
Sciences Pod

Infrastructure 
Pod



44

C.3. Accountability and Legitimacy

The primary source of security for AI4G would be that it is pursuing consensus-driven work. As 
with the other distributor proposals, AI4G pods could be distributed among diverse, politically 
stable states to minimize the possibility of external undesired interference.

Furthermore, pods’ mandates could instruct that the outputs, if applied responsibly, are sta-
bilizing—that is, pods’ work will hopefully improve the political environment by incrementally 
creating a world that is, e.g., richer, more peaceful, less discriminatory, more highly educated, 
and more equitable.*

If, instead of directing windfall directly to pods, the Clause provides for an Oversight Body to 
fund and actively manage the pods (as we suggest above),† then security of the Oversight 
Body will be crucial to the security of this proposal. We imagine that the Oversight Body could 
be made most secure by, first, providing that multiple stakeholders govern it. For example, its 
board could be divided between national governments, AI firms,‡ development experts, and 
democratically elected representatives. The Oversight Body would also be secure because it 
could not release money other than to pods, which would spend money free from any improp-
er influence by the Oversight Body.§

C.4. Firm Interests

As with the other distributor proposals, the fact that AI4G will bring universal (or at least very 
broad) benefit will earn the firm goodwill. Furthermore, since the projects will use AI, the firm 
will be able to credibly demonstrate that AI is a universal boon. The fact that AI4G would need 
AI expertise both in the Oversight Body and implementation creates an opportunity for the lab 
(and even other signatories) to be involved in AI4G and therefore closely associate themselves 
with it.

*	 Indeed, one pod might be tasked with promoting international stability.
†	 We anticipate that the active approach is preferable to a fixed approach due to both the potential for progress on SDGs necessi-

tating a shift in priorities and due to the emergence of new and unanticipated global challenges with which AI4G could help.
‡	 The reason to include AI firms would be that they would have expertise to judge potential altruistic applications of AI.
§	 A contract plaintiff, see generally supra app. II(A)(3), could have standing and incentive to challenge any improper Oversight 

Body actions, thus maintaining the pods’ independence and the general effectiveness of AI4G.
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